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UNITED STATES POSTAL SERVICE 
475 l.'cntant Plaza, SW 
Washington, DC 20260 

October 14, 1983 

Mr . William Burrus 
Executive Vice President 
American Postal Workers 

Union, AFL-CIO 
817 14th Street, NW 
Washington, D .C . 20005-3399 

Re : tai . BiII.er 
Washington, D .C . 
H1C-NA-C-74 

wear Mr . Burrus : 

On October 5, 1983, we- met to discuss the above-captioned 
national level grievance. 

The American Postal Workers Union has maintained shat the 
U . S . Postal Service is returning injured employees to duty 
under the OWCP Rehabilitation Program but, in doing so, is 
not complying with provisions of erection 341 .1 of the 
Personnel Operations Handbook (P-11) which require that such 
assignments must be made " . . . in accordance with any 
collective bargaining agreement. ." 3n submitting this issue 
as an interpretive dispute at Seep 4 of the grievance 
procedure, the union further maintained that Article 30 of 
the 1981 National Agreement permits locals to negotiate a 
number of items . The items specifically referenced in this 
instance are set forth in Article 30 as items numbered 15, 16 
and 17, all of which pertain to light duty assignments . 

During our discussion, you indicated that the union's purpose 
in submitting this mater to Step 4 was to raise the 
following question : Are limited duty employees covered by 
the collective bargaining agreement? As I indicated during 
our discussion, the answer to that question is set forth in 
Section 546 of the Employee and Labor Relations Manual (ELM) . 
Specifically, 546 .2 provides as follows : 

Reernoloy?nent under this section will be in 
compliance with applicable collective bargain-
ing agreements . Individuals so reemployed will 
receive all appropriate rights and protection 
under the applicable collective bargaining 
agreement . 

U 



Mr, William Bu=rus 

In view of the foregoing, Z do 
respective organizations have a 
Where reemp3ovment occurs under 
describes in Section 540, such 
keeping with the provisions of 
bargaining agreements . 

Sincerely, 

or bicDo'~u 9I ald 9 
General Manager 
Grievance Division 
Labor Relations Department 

not believe that our 
ciis~ute over this issue . 
the circumstances 

reemployir.ent must be in 
any applicable collective 
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.lames C . Gilaea 

Assistant Postmaster General 

Labor Relations Department 

475 L'Eniant Plaza, S .W . 

Washington, D .C . 20260 

dear Mr . Gildea : 

July 8, 1983 

In accordance with the OWCP Rehabilitation Program the Postal 
Service is returning injured employees to positions within the Postal 

Service . Article 30 0f the Collective Bargaining Agreement permits 

locals to negotiate the following items : 

The number of light duty assignments within each 
craft or occupation group to be reserved for temporary 
or permanent light duty assignments . 

The method to be used in reserving light duty assign-
ments so that no regularly assigned member of the 
regular work force will be adversely affected . 

The identification of assignments that are to be con-
sidered light duty within each daft represented in the 
office . 

The Postal Service, as a matter of policy, does not abide by these 

provisions as negotiated at the focal level, even though Subchapter 

341 .1 of the Personnel Operations Handbook (PI1) requires that such 

assignments "be in accordance with any collective bargaining agreement ." 

In accordance with Article 15, Section 3 of the Motional Agreement 

the union submits This issue as an interpretive dispute at Step 4 of 

the grievance procedure . 

nAItOtiAt IXFGUTI\E BOARD ~ ~,tOE Sit lER . Arrsident 
'"4II :IAM nl'HRUS RU rixnD! %'S't\'OdAL' j41-l1Y RtCHAFUj RFGlO,A1 C4URDINATpRS PN ; ;iPC }(I', : :S :~,t, 

t s t Fr-dent Dn ." , to, "*a-^trn .. .,(r Di,mon In~ � i~�� i R . fat~.m . 1) .", toy K 4\ 0111 k :tUORF i z<t.-m 2i Suun 
H ;3 : :,R<O4 it f)\ k*.*. K 1" ;1 A( APO 

%4L , L . . 

I(51-% ~ '.tUR(} ̀ ~ tit:! . . ~'~F H ~ . .. ,. . k- , 
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James C . Gildea July 8, 1983 

Assistant Postmaster General page 2 

The precise issue to be decided is whether or not Article 30 

of the 19$1 fictional Agreement and Part 34I and 341 .1 0f the P11 

Handbook require the assignment of limited duty employees to be in 

accordance with the collective bargaining agreement . . 

Please contact Executive Vice President William Burrus for discussion 

of this issue . 

Sincerely 

116 
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American Postal Workers Un1on,AFL-CIO 
1300 L Street NW, WasNngton. DC 20005 

March 15, 1988 

ExecutJve Vke President 
(202) 842-4246 

Dear Mr . Mahon : 

The Equal Employment Opportunity Commission has 
ruled in Case No . 101-84-X-0020 (Agency too . 5-1-0691-3) Nod"I E'"°eP"`°°'"° that partially handicapped employees returning to duty Moe Billet . President 

are entitled to placement in the step and level they William 
«u�ve vice President would have obtained, but for the on-the-job injury . 

Douglas C MOIDrppk 

Secretary~Treaw~e~ This communication is to inquire as to the Postal 
Thomas ANe~u Service's intent to amend its regulations on this 
industrial Relations Director subject to conform with the Decision and to adjust the 

Wilson 
Director . Clerk Drv~HOn 

pay of similarly situated employees who have not 
.1 1 wevooau 

presently reached the top step and are being - - 
~fa.Ma,ntenaMe Division compensated _at, a salary below that which is required by 
oa,&W A . Ros _ _ 

'' 
. law . 

_ . . . __ . . , 
Dueia . N~Sbmsio 

Please advise as to the intent of the Postal Director . soM Division Service . 
Nprrran L steward 
Director . Mail Handler Division 

Sincerely, 
ReylorW Coordlnkas 
RayCdl R . Moore 
Western Region 

James P Wit 6ams 

/ L Central Regon 

YJ' is Bu rus Philip C Flemming, Jr 
Eastern Region xecutive Vice President 
RomualAO ' Willie" Sancr+e= 
NoRntastem Req~on 

^«^K~~isburr Joseph Hahan 
southern Region 

Asst . Postmaster General 
Labor Relations Department 
475 L'Enfant Plaza, SW 
Washington, DC 20260-4100 

WB :rb 
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*W% Mr . Lawrence G . Autchins 2 

0-1w 

Please sign and return the enclosed copy of this letter as 
your acknowledgment of agreement to remand this case . 

Time limits were extended by mutual consent . 

Sincerely, 

Arthur S . Wilkinson 
Grievance & Arbitration 
Division 

Lawrence G . 8utc ins 
Vice President 
National Association of 

Letter Carriers, AFL-CIO 



119 
8 101852973 

is 
The final decision of the agency rejected the Complaints Examiner's recommended 
finding that appellant was a "qualified handicapped person ." Relying on Jasany 
v . U.S . Postal Service , 755 F .2d 1244 (6th Cir . 1985), the agency stated that 
reasonable accommodation does not include the elimination of essential functions 
of a position . Since appellant was unable to perform the normal duties or 
essential functions of a regular Distribution Clerk, the agency concluded that 
appellant was not a "qualified handicapped person" as that term is defined in 
EEOC Regulation 29 C .F .R . 51613 .702(f) . In the agency's opinion the Complaints 
Examiner's recommended finding that the appellant could perform the essential 
functions of a Time and Attendance Clerk position ignored the fact that 
appellant was reemployed as a Distribution Clerk . Assuming, ar~uendo , that 
appellant was a qualified handicapped person, the agency found that tile 
differing; treatment accorded fully-recovered employees and partially-recovered 
employees in terms of within-grade step increases was consistent with 5 U .S .C . 
§8151 . Accordingly, the agency rejected the recommendation,' of the Complaints 
Examiner and found that appellant had not been discriminated against based on 
physical handicap in violation of the Rehabilitation Act . 

ANALYSIS AND FINDINGS 

The first issue to be addressed is whether appellant is entitled to the 
protections of the Rehabilitation Act . It is not disputed that appellant is a 
"handicapped person" as that term is defined in ErOC Regulation 29 C .F .R . 

" §1613 .702(a) . However, relying on Jasany v . U .S . Postal Service , 755 F.2d 1244 
(6th Cir ., 1985), the agency contends that appellant is not a "qualified 
handicapped person" in that, with or without accommodation, appellant cannot 
perfoYm the essential functions of a regular Distribution Clerk position without 
endangering his health and safety . In Jasany , the plaintiff was hired primarily 
to operate the LSM-ZMT machine . Because of a mild case of strabismus, the 
plaintiff was unable to operate the machine . The Court held that the "post 
office was not required to accommodate Jasany by eliminating one of the 
essential functions of his fob ." Jasany , supra at 1250 (emphasis in original) . 

The holding of Jasany , supra , is consistent with EEOC Regulation 29 C .F .R . 
§1613 .704(b) in that the "job restructuring" permitted by tile regulation does 
not require the elimination of essential functions of the employee's position . 
However, Jasan and EEOC Regulation 29 C .F .R . Q1613 .704(b) are of limited 
applicability in the instant case in light of the agency's voluntary 
restructuring of appellant's position . 

(Footnote Continued) 
'" calendar days . However, EEOC Regulation 29 C .F .R . 51613 .604(1) is only 

applicable to class action complaints . Pursuant to EEOC Regulation 29 C .F .R . 
416l3 .220(d), the agency had 30 calendar days from date of receipt to reject or 
modify the Recommended Decision of the Complaints Examiner . 
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" Here, the agency's voluntary offer of zeemployment recognized appellant's 
physical restrictions . Further, the agency agreed to assign duties to appellant 
which were within his physical limitations . At the hearing, witnesses testified 
that eppellaiit spent about six hours a day on timekeeping duties . Said duties 
were within appellant's physical limitations . Appellant was assigned to the Box 
Section fur approximately two hours a day. While he was unable to perform some 
duties, he was able to box mail, a principal function of the Box Section . While 
appellant's physical restrictions prevented him from performing all of the the 
essential functions of a regular Distribution Clerk, the agency's voluntary 
offer of reemploy-ment modified the duties of a Distribution Clerk position so as 
to accommodate appellant 's physical restrictions . Evidence that appellant 's fob 
title was "Distribution Clerk" and that appellant was unable to perform the 
regular duties of a Distribution Clerk does not remove appellant from the 
protections of the Rehabilitation Act . In view of the agency's voluntary 
commitment to assign duties to appellant which were within leis physical 
restrictions as well as appellant's performance of the essential functions of 
iris timekeeping duties and tiffs ability to box mail, the Commission finds that 
appellant is a "qualified handicapped person" entitled to the protection of the 
Rehabilitation Act . 

In the context of inured employees returning to work more than one year after 
commencement of compensation, it is not disputed that the agency treaIf 
fully-recovered employees more favorable than partially-recovered employees . 
Thus, the Commission finds that appellant has established a pr iu~ facie case of 

" disparate treatment based on physical handicap . Prewitt v . U.S . Postal Service , 
662 F.2d 292, 305, n . 19 (5th Cir . 1981) . The agency contends that 5 U.S .C . 

. 38151(a), as interpreted by the Office of Personnel Planagement, authorizes this 
disparate treatment . Thus, the next issue to be addressed is essentially an 
issue of law -- namely, whether 5 U .S .C . 58151(x) authorizes the disparate 
treatment of partially recovered injured employees, thereby limiting the scope 
of the Rehabilitation Act . 

The Federal Employees Compensation Act (FECA), as amended, S U .S .C . §8151, sets 
forth the retention rights of injured or disabled employees of certain Federal 
governme~5 departments and agencies, including the United States Postal 
Service . The statute provides, in relevant part, that in "the event the 

11 
The agency stipulated that, had appellant returned to work 

fully-recovered after being off work for over a year, appellant would have 
received the step increases for the period he was receiving compensation . 

12 
The legislative history of FECA reflects that 5 U .S .C . §8151 was added to 

the Act in 1974 . In Senate Report No . 93-1081, the Labor and Public Welfare 
Committee stated that the amendment made by Section 22 (§8151) assured "injured 
employees who are able to return to work at some later date that, during their 

_ (Footnote Continued) 



10 . : !01852913 119 

individual resumes employment with the Federal Government, the entire time 
during which the employee was receiving compensation under this chapter shall be 
credited to the employee for the purposes of within-grade step increases . . . ." 
(emphasis added) . By letter dated March 6, 1979, OPM advised the agency that 5 
U.S .C . 48151(a) applied to a former employee whose disability is partially 
overcome more than one year after the commencement of compensation benefits . 

The agency relies on OPrt's opinion that a partially recovered employee, who is 
restored more than one year after the commencement of compensation benefits, 
"may be restored to any position -- even one at a lower pay and grade then the 
one tie or sloe left ." However, OPti's opinion that a partially recovered employee 
may be restored to any position, even one that is at a lower pay and grade, is 
not applicable to the instant case . The record reflects that appellant was 
restored to the position he previously held, namely, Distribution Clerk, albeit 
the duties were modified to accommodate appellant's handicap . 

,, . 

Similarly, the agency argues that its interpretation of 5 U .S .C . §8151(a) is 
consistent with the interpretation given by the Office of Workers' Compensation 
Programs of the Department of Labor . In a pamphlet entitled "Federal Injury 
Compensation," OWCP answered questions about FECA . Specifically, the agency 
relies on OWCP's answers to Questions 72 and 73 . The agency appears to argue 
that since it is theoretically possible to rehire nn injured employee at a lower 
rate of pay, then 5 U .S .C . §8151(a) cannot be interpreted as requiring that a 

" partially-recovered employee be given credit for time on compensation for the 
purpose of within-grade step increases . However, the Commission notes that 
OWCP's response to Question 77 is not in conflict with OPPi's statement that 5 

" U.S .C . §8151(a) is applicable to partially recovered employees . OWCP explained 
that the provision assures Federal employees injured on-the-fob that "upon their 
return to Federal employment they will incur no loss of benefits which they 
would have received but for the injury (or disease) ." 

In the agency's January 24, 1985 prehearing statement, the agency represented 
that the PiSPB had determined the Postal Service s actions were in accordance 
with S U .S .C . §8151 and applicable regulations . The Commission notes that the 
Board's October 26, 1981 Decision found that the agency had fulfilled its 
obligation to restore appellant . The Board further noted that "[a]ppellant's 
claims do not go to the issue of restoration, her se, but to his apparent belief 
that he should have been restored to a wholly different position [Letter 
Carrier] at a different rate of pad from the one he had held . The Board does 
not have jurisdiction to consider this aspect of appella- nt s claim." (emphasis 
added) ,,,' Thus, it is evident that the MSP$ decision did not address appellant 's 

(Footnote Continued) 
period of disability, they will incur no loss of benefits that they would have 
received were they not injured ." The Senate Report does not distinguish between 
fu11y-recovered employees and partially-recovered employees. 
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40 contention as to his within-tirade step level. See Ro~ert Jorgensen y . U .S . 
Postal Service, MSPB No . SE03538110038, October 26, 1981.=' 

In addition, the agency directs the Commission's attention to the decision of an 
Arbitrator in U .S . Postal Service v. American Postal Service Union , Grievance 
Nos . H8C-4A-C-11834, 11772 and 11832, dated September 3, 1982 . The union 
claimed that the two grievants should have been reinstated at the salary levels 
they would have occupied had they not been inured on-the-fob . However, the 
Arbitrator's decision focused on the union agreement . The Arbitrator noted 
that, pursuant to a provision of the union agreement, the union had the 
opportunity to challenge Postal Service regulations which denied step increases 
to partially recovered employees . However, in the opinion of the Arbitrator the 
union failed to challenge the regulation at the appropriate time . Accordingly, 
the Arbitrator denied' the grievances . Since the focus of the Arbitrator was 
whether tine agency had violated the union contract and whether the union had 
timely challenged the alleged violation, the Arbitrator's decfeion is of limited 
relevance to the instant case . 

Finally, the agency argues that step increases are not automatic . Rather, they 
are based on werit . HowevEr, the agency concedes that lead appellant returned as 
a fully recovered employee, appellant would have been liven credit for step 
increases to which tie would have been entitled but for the injury . Thus, in 
some instances employees are given credit for time on workers compensation 
without regard to merit . 

" In view of the purpose of the legislation, OPrI's interpretation of 5 U .S .C . 
. §8151(a) as applying to partially recovered employees, acid the specific 

reference in S U .S .C . 48151(a) to within-grade step increases, the Commission 
finds that the agency erred in interpreting S U .S .C . §8151(x) as permitting 
disparate treatment between partially recovered and fully recovered injured 
employees . In summary, 5 U.S .C . §8151 and the Rehabilitation Act are 
complementary . The minimum restoration rights and benefits due former civil 
servants who sustain on-the-job injuries are set forth in 5 U .S .C . 48151 . The 
Rehabilitation Act provides, iii part, that "handicapped" persons (including 
former federal employees who nave partially recovered from on-the-fob injuries) 
are not subjected to discrimination in the form of disparate treatment because 
of their handicaps . 

13 
Similarly, in James Blackburn v. U .S . Postal Service , MSPB No . 

SF03538110476, July 30, 1982, the Board on its own motion vacated an Initial 
Decision in favor of the appellant therein and dismissed the appeal for lack of 

" jurisdiction . The Initial Decision in Blackburn had held that the appellant was 
entitled to be rehired at the step level he would have held in the absence of 
the injury . . . . . 

0 
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Having given within-grade step increases to fully recovered injured employees 
who resume employment more than one year after commencement of compensation, the 
agency is required by 5501 of the Rehabilitation Act, as amended, to give 
within-grade step increases to similarly situated partially recovered injured 
employees . Accordingly, the Commission finds that the agency violated the 
Rehabilitation Act by denying appellant, a qualified handicapped person, the 
within-grade step increases to which he would have been entitled had he fully 
recovered front his on-the-fob injury . Accordingly, the final agency decision is 
REVERSED . 

CONCLUSION 

Based upon a review . of the record, the decision of the Equal Employment 
Opportunity Commission is to reverse the agency's finding of no discrimination 
based on handicap and to enter a finding of discrimination based on handicap . 
In order to remedy its past discrimination against appellant; the agency shall 
comply with the directions of the following Order : 

ORDER T " 

A . Since tile record establishes that appellant would have been rehired at a 
higher step level but for the discrimination herein, the agency is directed to 
immediately and retroactively amend personnel records to reflect that appellant 

- vas rehired on November 24, 1980 and March 31 1981 at the appropriate 
within-grade step level with backpay and all other benefits which would have 
accrued in the absence of discrimination . Backpay shall be computed in the same 

"manner as prescribed by S C .F .R . 4550 .805 . 

B . The agency is directed to ensure that appellant and similarly situated 
handicapped employees are not subjected to discrimination its the future . 

C . The agency is directed to post at its facility in Eugene, Oregon, copies of 
the attached notice . Copies of the notice, after being signed by the agency's 
duly authorized representative, shall be posted by the agency immediately upon 
receipt, and be maintained by- it for 60 consecutive days, in conspicuous places, 
including all places where notices to employees and applicants for employment 
are customarily posted . The agency shall take reasonable steps to ensure that 
said notices are not altered, defaced, or covered by any other material . 

IMPLEMENTATION OF THE COMMISSION DECISION 

Under EEOC regulations, compliance with the Commission's corrective action is 
mandatory . The agency must report to the Commission, within thirty (30) 
calendar days of receipt of the decision, that corrective action has been taken . 
The agency's report should be forwarded to the Compliance Officer, Office of 
Review and Appeals, Equal Employment Opportunity Commission, 5203 Leesburg Pike, 
Falls Church, Virginia, 22041 . A copy of the report should be sent to the 
ap~rellant . 

i 
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Based on the above, the Commission finds that appellant 
has established a prima facie case of sexual harassment, but 
that the agency was able to show by clear and convincing evi-
dence that she would not have been reinstated regardless of the 
harassment. Further, appellant has failed to prove a prima facie 
case of discrimination based on mental handicap, retaliation and 
sex. Appellant's allegation of constructive discharge is untimely. 

Conclusion 

Based upon a thorough review of the record and for the 
foregoing reasons, the Commission concludes that appellant has 
failed to establish discrimination based on sex, handicap, and/ 
or reprisal . It is therefore the decision of the Commission to 
AFFIRM the agency's final decision finding no discrimination . 

(See RR-C, FEOR p. 1-402 for Statement of Review Rights .] 

' 29 C.F.R . Part 1614 (57 Fed . Reg. 12634) became effective October 
1, 1992 . This rule revises the way federal agencies and the Equal Em- 

", ployment Opportunity Commission will process admini=ative com-
plaints and appeals of employment discrimination filed by federal 
employees and applicants for federal employment 

"~" =", .;7Te EEO counselor's report fails to indicate that appellant alleged 
iItadon; however, a reprisal allegation was included in appellant' s 
Guest for counseling. 

3' 3 -In her formal complaint, appellant marked retaliation as the only basis . . ; 
and noted that the EEO counselor had erroneously investigated her 
complaint as one alleging sex discrimination. when her complaint 'vas 
mope drectty on reprisal.' Although the agencys letter accepting appel-
tanCs complaint indicated that the only basis alleged was sex discrimina-
tion, the investigation encompassed both reprisal and sex Ciscnmination . 

'. : The AU added these bases over the objection of the agency, which 
requested that the complaint be remanded for a supplemental investi-
gation . . 

. During this period, appellant took 80 hours of sick leave, which in-
cluded 32 hours of disapproved sick leave, in addition to 32 hours of 
AWOL-* 

- .; . . 
~ .' It is not clear from the complaint file when appellants resignation letter 

. : . . .was received by the agency. . 

- . .~ ~~ .rAcco~du~g to hearing testimony, loudspeakers were located through-
. out the postal facility and were used to page employees. 

.: 

JACKSON 
EEOC Comm. 

Richard Jackson v. Runyon, Postmaster General, U.S . 
Postal Service 

EEOC No. 01923399 
November 12, 1992 

4.0241 Individual Complaint/Agency EEO 
Procedure, Informal Adjustment, Otter 

43.0211 Remedies, Damages, Compensatory 
43.048 Remedies, Make-Whole 

SUMMARY 

To resolve the appellant's complaint alleging sex, color, age . 
physical handicap, and reprisal discrimination (he was followed 
and harassed during the performance of his duties by a 2048 
supervisor at the direction of a higher-level agency official), the 
agency forwarded the appellant a settlement agreement, which 
had been certified as full relief by an appropriate agency official. 
The agreement provided that appellant would be "treated fair 
and equally as ail other employees" and would be "treated with 
dignity and respect ." There was no evidence that the appellant 
responded to the agency's offer, thereafter, the agency canceled 
appellant's complaint for failure to accept a certified offer of full 
relief. On appeal, the Commission concluded that the agency's 
offer, in fact, did not constitute an otter of full relief because it 
failed to address the issue of compensatory damages in the form 
of medical expenses allegedly incurred by appellant as a result 
of the stress caused by the agency's alleged harassment . The 
Commission held, in this precedent-setting decision, that the 
Civil Rights Act of 1991 makes compensatory damages available 
to federal sector complainants in the administrative process . 
The Commission explained that where a complainant shows 
objerive evidence that he or she has incuaed compensatory 
damages, and that the damages are related to the alleged unlaw-
ful discrimination, the agency must address the issue of compen-
satory damages in its offer of full relief. Because the appellant 
requested damages toy medical expenses incurred, the agency. 
prior to making its offer of full relief, should have requested 
from the appellant objective evidence of we alleged damages 
incurred . However, it also held that an agency need only consider 
we issue of compensatory damages for alleged discriminatory 
conduct occurring on or after November 21, 1991 (the effective 
date of the Civil Rights Act of 1991) . Thus, because the appellant 
was not obliged to accept the agency's offer, the agency's deci-
sion to cancel the complaint under 29 CFR 1614.107(h) was 
vacated . The complaint was remanded for further processing 

~ Appellant testified that she had given this letter to a union official prior 
to her resignation. Decision 

Introduction ~ ̀  '~: , 7o the extent that appellant intended to raise a claim of hostile environ- 
ment sexual harassment, such a claim was urromely raised.The Commis- 
sion apprises the agency, however, that given the lU's credibility On July 7, 1992, Richard Jackson (hereinafter referred to 
~++eenrunaeorss Legardn9 Supervisor is testimony and the patently at- as appellant) timely initiated an appeal to we Equal Employment 

~' .Give and Deivasive nature of the conduct alleged, appellanCs allega- Opportun ity Commission EEOC from we Tinal decision of the 
.~orls may well have resulted to a finding tsar a hostile environment had ' Postmaster General, United States Postal Service (hereinafter 

. . . existed. We remind the agency of its manliest duty to ensure that conduct referred to as the agency), received on July 6, 1992 The 
such as that d Superv'sort does not recur in the tenure. agencys decision cancelled appellants complaint pursuant to 

7
; . .VIf ": 10d 'r1 10Q,) 1 00 D~ .F17n~H...,e" "~II ....1,1e rnennier4 12/2d/47 

0 

0 
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29 C.F.R. § 1613.215(a)(7) for failure to accept an offer of full 
elief . Appellant's appeal was initiated pursuant to Title VII of the 
";ivil Rights Act of 1964, as amended, 42 U.S.C . § 2000e et 

seq., § 501 of we. Rehabilitation Act of 1973, as amended, 29 
U.S.C . § 791 et seq., and the Age Discrimination in Employment 
Act of 1967 (ADEA), as amended, 29 U.S.C . § 621 et seq. This 
appeal is accepted for decision by the Commission in accor-
dance with EEOC Order No. 960, as amended. 

Issue Presented 

The issue presented herein is whether the agency property 
cancelled appellant's complaint on the grounds that appellant 
failed to accept a certified offer of full relief. 

Background 

A review of the record reveals that appellant filed a formal 
complaint dated April 3, 1992, alleging discrimination on the 
bases of sex (male),_color (black), age (4a), physical handicap 
(high blood sugar, hypertension, heart condition), and reprisal 
(prior EEO activity), when on or about January 10 . 1992, he was 
followed and harassed during the performance of his duties by 
a 2048 supervisor (hereinafter Supervisor A), at the direction of 
a higher-level agency official (hereinafter Supervisor B). During 
EEO counseling, appellant requested, inter alia, a written apol-
ogy, that Supervisor B be transferred out of the Maintenance 
Unit, that the harassment stop and he be treated with dignity and 
respect, and damages for medical expenses . 

By letter of May 20, 1992, the agency forwarded to appellant 
~ settlement agreement, which had been certified as full relief by 

appropriate agency official on May 13, 1992. Appellant was 
informed that if he failed to accept the agency's offer within 
fifteen days, his complaint would be subject to cancellation under 
applicable Regulations . 29 C.F.R . § 1613.215(a)(7) . The settle-
ment agreement provided that appellant would be 'treated fair 
and equally as all other employees" and would be 'treated with 
dignity and respect.' There is no evidence in the record that 
appellant responded to the agency's offer. 

Thereafter, the agency issued a final agency decision (FAD) 
''dated June 26, 1992, cancelling appellants complaint for failure 

to accept a certified offer of full relief in accordance with 29 
C.F.R. § 16t3.215(a)(7). This appeal followed. 

On appeal, appellant, though his representative, indicates 
that alt he has been offered by management is a 'formula of trite 
phrases.' Appellant reasserts that Supervisors A and B treated 
him in a discriminatory manner, in addition, appellant contends 
that his allegations were given. only a cursory investigation by 
the agency. Finally, appellant states that this particular incident 
as well as other incidents involving Supervisor B have caused 
appellant needless stress . Appellant states that he suffers from 
high blood pressure, and that this incident in particular has exac-
erbated his condition to the extent that he has had to seek 
additional medical care. Appellant contends that the cost of trans-
portation to the doctor, the cost of necessary medication . and a 
portion d we doctors fees should be home by we agency. 
Appellant also requests an apology from Supervisor B. 

0 
Analysis and Endings 

Pursuant to EEOC Regulation 29 C.F.R § 1614.107(h), 
(formerly, 29 C.F.R § 1613215(a)(7)), an agency may cancel a 

complaint it the complainant rejects a certified offer of full relief . 
The agency must provide written certification to the complainant - ~-' 
at the time the offer is presented that the offer constitutes full 
relief . When the complainant refuses to accept the agency's offer 
within fifteen calendar days of its receipt, the agency may cancel 
the complaint. In the instant case, the agency cancelled appel-
(anYs complaint when appellant did not respond to the agency's 
certified offer of full relief. Therefore, the dispositive issue con-
cerns whether or not the agency's offer constituted full relief for 
the allegations raised in appellants complaint. 

Full relief is defined as that relief that would have been 
available to appellant had he prevailed on every issue in his 
complaint. See Albemarle Paper Co . v. Moody, 422 U.S . 405 
(1975) . In Albemarle, the court held that the purpose of Title VII 
is to make victims whole. Albemarle, 422 U.S, at 418-19. This 
requires eliminating the particular unlawful employment practice 
complained of, as well as restoring the victim to the position 
he or she would have occupied were it not for the unlawful 
discrimination . Albemarle. 422 U.S . at 420-21 . Accordingly, the 
offer of full relief must be evaluated in terms of whether or not it 
includes everything to which the complainant would be entitled 
if a finding of discrimination were entered with respect to all of 
the allegations in the complaint. Deborah Merriell v. Depar.1ment 
of Transportation, EEOC Request No. 05390596 (August 10, 
1989) (90 FEOR 3034). 

In this case, the agency's offer provides that appellant will 
be treated fairly and in the same manner as other employees, 
and that he will be treated with dignity and respect . The agency's 
offer, however, fails to address the issue of compensatory dam-
ages in the form of medical expenses allegedly incurred by 
appellant as a result of the stress caused by the agency's alleged 
harassment. The Commission finds that the Civil Rights Act of 
1991, Pub. L No. 102-166 . 105 Stat . 1071, ("CAA') makes 
compensatory damages available to federal sector complainants 
in the administrative process. This conclusion is based uoon 
a thorough examination of the statute's language and policy 
considerations . 

Where the complainant shows objective evidence that he or 
she has incurred compensatory damages, and that the damages 
are related to the alleged unlawful discrimination, the agency 
must address the issue of compensatory damages in its offer of 
full relief .' Here, the appellant has stated that he suffered stress 
from the agency's alleged harassment, and that this stress re-
sulted in his seeking additional medical care for his high blood 
pressure . The record shows that in the pre-complaint counseling 
process, the appellant requested damages far medical expenses 
incurred. Accordingly, prior to making its offer of full relief, the 
agency should have requested from the appellant objective evi-
dence of the alleged damages incurred . In this case, such proof 
could have taken the form of receipts and/or bills for medical 
care, medication and transportation to the doctor. In addition, we 
agency should have requested that appellant provide objective 
evidence linking these damages to the alleged unlawful dsGimi-
nation . Such a showing would have been sufficient to require the 
agency to address the issue of compensatory damages in its 
offer of full relief. The relief offered by the agency, however, did 
not address the issue of compensatory damages. The Commis-
sion finds therefore that the.agency's offer does not constitute 
full relief .' 
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When a federal agency or the EEOC finds that a federal 
.loyee has been discriminated against, we agency must pro-

full relief.' See 29 C.F.R § 1614.501(a); 29 C.F.R . Part 
1613, Appx. A. Under the CRA, this would include a payment of 
compensatory damages to an identified victim of discrimination 
on a make-whole basis toy any losses suffered as a result of the 
discrimination . See EEOC Notice No. 915.002, 'Enforcement 
Guidance : Compensatory and Punitive Damages Available un-
der § 102 of the Civil Rights Act of 1991' {July 14, 1992). The 
Commission has recognized that the basic effectiveness of its 
law enforcement program, whether in the private or federal sec-
tor, is dependent upon securing prompt, comprehensive and 
complete relief for individuals affected by violations of the stat-
utes it enforces . See 29 C.F.R Part 1613, Appx. A - 

Section 102 of the CRA permits a complaining party pursu-
ing an 'action' under Title VII of the Civil Rights Act of 1964 
("Title VII'), 42 U.S.C . § 2000e et sag., the Americans with 
Disabilities Act of 1990_('ADAI, 42 U.S.C . § 12101 et seq., or 
the federal employment sections of the Rehabilitation Act of 
1973, 29 U.S.C . § 791, to recover compensatory damages in 
the case of intentional discrimination. While it may be argued 
that the term 'action' as used in the CRA refers only to a civil 
action in court, such an interpretation is not supported by the 
statutory language of the CRA as a whole and the principles of 
statutory interpretation. 

Subsection 102(a)(1) of the CRA provides that: "In an action 
brought by a complaining parry under section 706 or 717 of 
the Civil Rights Act of 1964 (42 U.S.C . § 2000e-5) against a 
r~ nCent who engaged in unlawful intentional discrimination 
:"e complaining party may recover compensatory and puni-
five' damages . . . in addition to any other relief authorized by 
section 706(8) of the Civil Rights Act of 1964, from the respon-
dent.' Subsection 102(a)(2) provides that : "In an action brought 
by a complaining party under the powers, remedies, and proce-
dures set forth in . . . section 505(a)(1) of the Rehabilitation Act 
of 1973 (29 U.S.C . § 794a(a)(1)) . . . against a respondent who 
engaged in unlawful intentional discrimination . . . under section 
501 of -the Rehabilitation Act of 1973 (29 U.S.C. § 791) and 
ttrer regulations implementing section 501, or who violated the 
requirements of section 501 of we Act or the regulations imple-
menting section 501 concerning the provision of a reasonable 
accommodation . . . . the complaining party may recover compen-
satory and punitive damages . . . from the respondent." 

Subsection 102(a)(2), cited above, expressly permits a com-
plaining party to recover damages for violations of the Rehabilita-
tion Ad through the federal sector regulations and procedures 
providing administrative relief under we Rehabilitation Act Ac-
cordingly, the term 'action* in this subsection includes both court 
actions and the administrative process.' This language clearly 
provides compensatory damages in the administrative process 
for actions brought under the Rehabilitation Act Although sub-
section 102(a)(1) does not make reference to we federal sector 
regulations implementing the Civil Rights Act of 1964, there is 
nothing in the legislative history of the CHA to indicate that 
Congress intended to treat we individuals protected by these 

tales dfferently. The Commission finds that the most 

Pip' 
le reason toy the failure of subsection 100(a)(1) to mention 

the administrative process is that Section 717 of the Civil Rights 
Act of 1964 explicitly provides for an administrative complaint 

process, while section 501 of the Rehabilitation Act lacks such ."--. 
a provision. The difference in the language of the two subsections 
is merely a statutory recognition by the drafters of the CPA that 
the administrative complaint process underthe Rehabilitation Ad 
derives from, and is patterned on, the administrative procedure 
authorized under section 717 of Title VII of the Civil Rights Act 
of 1964, as amended. 

Further support for the conclusion that compensatory dam-
ages are recoverable in the administrative process comes from 
the definition of 'complaining partr in subsection 102(d)(1)(A) .° 
That subsection defines the term 'complaining part' for pur-
poses of section 102 as follows: 

The term 'complaining par' means-+n the case of 
a person seeking to bring an action under subsection 
(a)(1), the [EEOC), the Attorney General, or a person 
who may bring an action or proceeding under title 
VII of the Civil Rights Act of 1964 . . . . 

Complaining party is similarly defined in section 102(d)(1)(B) 
for persons bringing an "action or proceeding" under the Rehabili-
tation Act or the Americans with Disabilities Act. 

The definition of complaining party provided by subsection 
102(d)(1)(A) relates directly back to subsection 102(a)(1) and 
expressly includes within the group of persons bringing an "ac-
tion' under subsection 102(a), any person who may bring an 
action or proceeding under Title VII. Complaining party, as de-
fined, is consistent with subsection 102(a)(2) . The definition of a 
complaining party defines the scope of subsection 102(a)(1) to 
provide complainants with an option to pursue their damage 
remedy in either an "action or proceeding ." 

It is a cardinal principle of statutory interpretation that courts 
are required to give effect to every clause and word of a statute . 
if possible . See United States v. Menasche, 348 U.S . 528 (1955) ; 
R.E. Dietz Corp. v. United States . 939 F.2d 1, 5 (2d Cir. 1991). 
When read together, subsections 102(a)(1), .-102(a)(2), and 
102(d) permit a complaining partyi.fnder Ttfe Vfl br the Rehabili-
tation Act to obtain compensatory damages in either an action or 
proceeding. The plain meaning of the term "proceeding" includes 
administrative proceedings.° 

The Supreme Court's decision in New York Gaslight Club 
v. Carey, 447 U.S . 54 (1980), is instructive as to we meaning of 
the term 'proceeding' as it is used by Congress . In that case 
the Court addressed fog the first time issues that arise when 
administrative proceedings are used to enforce civil rights. The 
Court authorized an award of attorney's fees in federal court 
litigation for work performed in State administrative proceedings . 
The Court focused on the requirement in Title VII that complain-
ants first pursue state administrative remedies before filing an 
action in federal district court. Having successfully enforced her 
rights at the State administrative level, the plaintiff sought recov-
ery of attorney's fees in federal court under Title VII's fees provi-
sion . The Court decided that use of we words 'action or 
proceeding' included in Title VII's fee provision indicated Con-
gress' intent to authorize fee awards (or work done in administra-
tive proceedings and, therefore, the availability of attorneys' tees 
would not depend on whether the claimant succeeded at the 
administrative level or prevailed in court.' Thus, Congress' use 
of the words 'or proceeding' was more than surplusage . 

\.J 

0 
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10 The holding in New Yolk Gaslight Club that the words 'or 
Moceeding" is more than surplusage supports the conclusion 

at the use of the same words in section 102(d)(1)(A) is an 
,expression of Congress' intent to provide damages in the admin-
istrative process. Had Congress intended to require complain-
ants to file civil actions to recover damages, it simply could have 
used language in subsections 102(a)(2) and 102(d) identical to 
that in subsection 102(a)(1) and not mentioned other proceed-
ings and actions under the regulations . 

Mother relevant concern of the Supreme Court in New York 
Gaslight Club was that if fees were not awarded for conclusive 
administrative proceedings, the result would be the filing of un-
necessary lawsuits . The existence of an incentive to file a com-
plaint in federal court, such as the availability of a fee or damage 
award, would ensure that almost all Title VII complainants would 
abandon the administrative process for the courts as soon as 
possible. 

For the foregoing reasons, the Commission finds that in the 
context of an offer of fuR relief, the agency's offer must address 
compensatory damages where we complainant shows some 
objective evidence that he or she has incurred compensatory 
damages, and that the damages are related to the alleged unlaw-
ful discrimination. The agency need only consider the issue of 
compensatory damages for alleged discriminatory conduct oc-
curring on or after November 21, 1991 . Because the appellant 

- in this case made a claim toy damages related to the alleged 
discriminatory conduct of the agency, the agency should have 
requested from the appellant some objective proof of the alleged 
~',mages incurred, as well as objective evidence linking those 

iages to we adverse actions at issue, poor to making its offer 
9full relief. Therefore," appellant was under no obligation to 
accept the agency's offer, and the agency's decision to cancel 
the complaint for failure to accept a certified offer of full relief 
was improper and is VACATED. See 29 C.F.R. § 1614.107(h). 
The complaint is hereby REMANDED to the agency for further 
processing from the point processing ceased in accordance with 
this decision and applicable Reputations.' 

r - . . . :̀,-Conclusion ~ _7- 

" Based upon ~ a review of all the evidence of record, the 
decision of the Equal Employment Opportunity Commission is to 
VACATE the agency's final decision, which cancelled appellant's 
complaint for failure to accept an offer of full relief. The complaint 
is hereby REMANDED to the agency toy further processing in 
accordance with this decision and the Order below. 

:Order 

.The agency is ORDERED to process the remanded allega-
Lions in accordance with 29 C.F.R § 1614.108 . The agency shall 
admowledge to the~appellant that it has~received we remanded 
allegations within thirty (30) calendar days of the date this deci-
sion becomes final. The agency shaA issue to appellant a copy 
d the irtvestigative~ file and also shall notify appellant of the 
appropriate rights within one hundred fifty (150) calendar days . 
^' 'he date this decision . becomes final, unless the matter is 

wise resolved prior to that time. H the appellant requests a 
t . decision without a hearing, the agency shall issue a final 
decision within sixty (60) days of receipt of appellant's request 

jP33062 

A copy of the agency's letter of acknowledgement to appellant 
" and a copy of the notice that transmits the investigative file 

and notice of rights must be sent to the Compliance Officer as 
referenced below. 

Implementation of the Commission's Decision 

(See ICD, p. I-403 .) 

[See RR-A, FEOR pp . l-401-402 for Statement of Review Rights .] 

' The Commission has determined that compensatory damages are 
available for alleged discriminatory conduct occurring on or after Novertr, 
ber 21, 1991 (the effective date of the CRA) . See Commission Policy 
Guidance on Application of Damages Provisions of the Civil Rights Act 
of 1991 to Pending Charges and Pre-Act Conduct (December 27, 1991). 

= The Commission notes appellanCs request for an apology; however, 
the Commission has held that an apology is not a necessary element of 
full relief. See Shirley Haskinson v. United Slates Postal Service, EEOC 
Request No. 05880752 (February 2, 1989) . Furthermore, a further assur-
ance of no future harassment by any particular official, which the agency 
is already obligated by law to ensure, is not necessary . Reynaldo Gonza-
lez v. Clayton Yeutter, Secretary, Department of Agriculture. EEOC Re-
quest No . 05910801 (September 6. 1991) (92 FEAR 3083] . 

Congress extended Tide VI I's protection to federal employees in 1972. 
'he provisions adopted by the committee will enable the Commission 
to grant full relief to aggrieved employees, or applicants . . . . Aggrieved 
employees or applicants will also have the full rights available in the 
courts as are granted to individuals in the private sector under title VII.' 
S. Rep. No . 415. 92d Cong ., 1st Sess . 16 (1971) . 

Subsection 102(b)(1.) prevents complainants from seeking punitive 
damages against a government, government agency or political subdi-
vision . ~' 

During the Senate debate on the CRA, an amendment concerning 
Congress' exemption from civil rights laws was considered . That amend-
ment used the term 'action' to mean administrative action. 137 Cong . 
Rec. Section 15350 (daily ed . Oct 29, 1991) . 

Under accepted canons of statutory interpretation, statutes must be 
interpreted as a whole, giving effect to each word and malting every effort 
not to interpret a provision in a manner that renders other provisions 
of the same statute inconsistent meaningless or superfluous . Boise 
Cascade Corp. v. U.S. EPA, 942 F2d 1427,1432 (9th Cir. 1991) (quot-
ing Sutherland Stat Const §§ 46 .05, 46.06 (4th ed. 1984)). Specific 
words within a statute may not be read in isolation of the remainder of 
that section or the entire statutory scheme. Sutton v. United Slates, 819 
F2d 1289, 1293 (5th Cir . 198 . 

can, section 1o2(d)(1)(n) . 

The term 'proceeding' is defined as including both juridical business 
before a court as well as administrative proceedings before agencies 
and tribunals . Black's Law Dictionary 1083 (5th ed . 1979). 

447 U.S . at 61-62, 66 . 
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0' Jul 2 6 1979 . . 
i Den Mr. rX%mn: 
'. In ytra letter of Jtrse 25, 1979. you question tether natal carrSws are 

entitled to light duty assim-rent in the clerk craft irmlcr Article XIa 
of the 2979 i3atiazal ant %rith the AAA! and other rational Postal . 

. Mians. 

I the R-E~I C3-rrisrs did not part-Icipnte i .̂ t2-r- z~.fe.-mod 3978 t:a-Jaal 
I Agte+mmnt and therefore are not entitled to tight duty zssigm-m-rits trams 
I Article xIZI of that agzeer-ent . Can the other hand such assiga=ta mad± 

pursuit to previous , aticnal Agreements in rich the Rural Csriers d1d 
i ripate, scold continue until tenninated . 

WSth respect to the two ~ch.t duty A4SiCJ1YY31tS in 4wifCJ, Tamp Z'efPSLB!d 

to In your letter, fit' ham beemA advL9!'.d there an'' I10 light duty 
°s°wgaI'e']t.4 In Spring, Tt=. '&n11 15 Ct7e lkniteid d]Lti ?SS _ . ''1t; 

I;atlilern Ma=, a rural carrier, was injured an qty aid placed cn 
1Lftad duty as a clerk effective January 20, 1979. Me is still m 
7 imi td3 duty as a clerk but was converted to City carrier cn Jtm 16, 1979. 

Rich limited duty essigmrnts are not m33 pursuant to Article VIII but 
pursuant to vLw mutml cbligatians under the FeJeral D:ployee's Caapensatirn 

"~ Act to return erplayoes with jab related injuries to duty object to their 
i medical restrictions. 

Sincerely, 

(.. .;,~ lawn C. Giile3~ 
James C. Gilded 

I Assistant Pos~'"bPS Gene-ral 
Labnt Aelat3.Ons Depat'tmait 

Floocmst 24. .Wet,~n :1, Directs 
Industrial Felatinns 
J4mricun Postal W=i;crs MSon, AFIr{'M 

j 817 14th Street, :7. VI . 
Washincftons 1). C. 20005 

. Mr . Gilc3ea (2) 
bac: W*. CrMa 

Mr. Kitche]1 



The parties further agree 
arbitrator contact listed 
expressed in the parties' 
Arbitrators . 

Ant ho . Ve iante 
Manager 
Grievance & Arbitration 
U .S . Postal Service 

Z~v ~155~~ 
Date 

that the limitations relative to 
above are in addition to those 
Conditions of Appointment for 

/ Y6 /~y 
foe Biller 
President 
American Postal 
Workers Union, 
AFL-CIO 



r ' 

,pn" men. 
r 

UNREO SWES POSTAL SERVICE 
Labar P10-inra Oepwtnmnt 
475 Man Maw CAI 

Ww+lnpor~, OC X=04100 

Septets 23, 1988 

MEMORANDUM FOR REGIONAL DIRECTORS AND FIELD DIRECTORS 
HUMAN RESOURCES 

GENERAL MANAGER 
HEADQUARTERS PERSONNEL DIVISION 

Subject : CiSPB Precedent Affecting Light Duty 

182-' 

On April 6, 1988, the U .S . Court of Appeals for the Federal 
Circuit (Federal Circuit) issued a decision in Horner v . 

/ Schuck and Washington, et al ., 843 t.2d 1368 (Fed7._CTr . 198" ), 
88 FMSR 7013 . The court a iraed the decision of the merit 
Systems Protection Board (MSP8) that the placement of veteran 
preference eligible full-time regular employees mho ire in 
light duty assignments in a non-pay, non-duty status for a 
portion of the day whenever work is not available within their 
job restrictions constitutes a furlough . The effect of this 
decision is that the Postal Service day not work full-time 
regular veteran preference eligible employees on light duty 
assignments who are able to work for 8 hours a day of 40 hours 
a week for less than 8 hours a day or " 0 hours a week without 
incurring possible liability in the event that an appeal is 
filed with the KSPH . Part-time flexible employees would be 
entitled only to their minimum guarantee under the contract . 

Where an employee's own physician licit: his or her time at 
work to less than 8 hours peg, day or less than IO hours per 
week, that employee would not\be considered furloughed when 
limited to the hours of work established by that employee's 
physician . In addition, emplqyees may be permitted to 
voluntaril y use sick leave, annual leave, or leave without pay 
or a portion of the day-,for which there is no work available 

within his or her medical restrictions . 

The Federal Circuit's decision will be applied by the !lSpB 
to any appeals which are filed by employees on light duty 
assignments who claim that they have been furloughed . 
The following courses of action may provide a means for 
offices to mitigate the, effect of this decision . 
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o Requests for Light Duty 

Careful consideration should be given to requests for 
light duty troy all employees . Article 13 places 
certain obligations upon the employee requesting the 
light duty assignment, i .e ., that the request for 
temporary light duty be in writing, that a supporting 
medical statement or certificate accompany requests for 
either temporary or permanent light duty, etc . See 
Article 13 .Z .A and e . Zaployees making requestsT or 
light duty should be expected to comply with these 
requirements . Further, verification of the information 
provided should be made prior to issuing a decision on 
the request . 

o offer of Light Duty Assignment 

The decision on the request for light duty must be in 
writing to the employee . when considering requests for 
liqht'duty from veteran preference eligibles who say 
appeal to the KSpB and those who are not preference 
eliqibles, available hours should be given to the 
eteran preference eligible over a non-veteran 

p 

preference eligible, regardless of seniority . 

If the decision is to deny the request for the light 
I iduty assignment, the .employee must be advised of the 
reasons why the request has not been granted. where 
the decision is to approve the light duty assignment, 
the employee should be advised of the nature of the 
assignment and that these is no guarantee of any number 
of hours of work per day or per week . The workweek of 
a light duty employee is based on the needs of the 
Service and may depart from the normal workweek as 
defined in the hours of work portions of the various 
collective bargaining agreements . 

A sample letter has been enclosed for use in advising 
employees that their requests for a light duty 
assignment have been approved . You will note that 
where the offer is made to a veteran preference 
eligible employee with one year of current continuous 
service in the same or similar positiod, the lutes 
provides for the acknowledgment by the employee that he 
or she understands and accepts the conditions of the 
light duty assignment . This acknowledgment should be 
signed and returned to the office prior to the employee 
commencing the light duty assignment . 
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American Postal Workers Union, AFL-CIO 
1300 L Street, NW, Washington, DC 20005 

William Burtus June 4, 1997 
Executive Vice President 
1202) 842-4246 

Dear Mr Barylewicz : 

Pursuant to the provisions of the national agreement this is to appeal to 
arbitration the parties dispute over the interpretation of Article 13 wen employees 

request accommodation within their assigned duties . Your response of May 13, 
1997 does not address the interpretive issue tat is raised . As presented in the 

National Executive Board union's correspondence of April 1, 1997 the union interprets the contract as 
Mot 8illef 
Pres ident employee request for accommodation in their current duty assignment are not 
William eumn 
Executive Vice President governed by request for light duty under Article 13. 
Douglas C . Hoibrook 
Secretary-treasurer 

In the acts liven rise to this case, the employees were physically "able to perform 
n`~' R"ag"s °"°"°` their assigned duties" and their request for accommodation was governed by the 

Robert L Tunstail - 
Director, Clerk Division Pregnancy Discrimination Act. It, is only after the employer has determined tat 
James W ''^9°e'9 
Director, Maintenance Division 

reasonable accommodation in the employees duty assignment cannot be made does 
Robert C . Prit«ra further request by the employee for a "light duty" assignment all under the 
Director, AA1/S Division 

provisions of Article 13 0f the national agreement. 
George N. McKerthen 
Director, SDM Division 

The union request tat employees wit temporary disAbilities who have requested 
Regional Coordmnon; "reasonable accommodation" which have been denied based upon the unavailability 
Central Region of "light duty� assignments be made whole . 
Jim Burke 
Eastern Region 

' P O ' i Sincerely, owe Elizabeth L z 
Northeast Raglan 

Terry Stapieton 
Southern Region 

`~ r~ J 
A" RdyGell R. MOOre 

Weswrn Region 

, 

amBurruS 

Executive Vice President 

Pete Bazylewicz, Manager 
. " Grievance & Arbitration 

Labor Relations 
475 L'Enfant Plaza, SW 
Washington, DC 20260 

f 
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" UNl TED ST/1TES . 
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May 13, 1997 

Mr. William Burros 
Executive Vice President 
American Postal Workers Union, 
AFL-CIO 

1300 L Street, N.W. 
Washington, DC 20005-4128 

Dear Bill : 

This letter is in response to your correspondence dated April 1, 1997 concerning the application of 
Article 13, "Assignment of III or Injured Regular Workforce Employees" . Specifically, you allege 
that management at the Memphis BMC has adopted a policy of denying employees the 
opportunity to work their bid assignments and considers their request for accommodation as a 
request for light duty . You have not provided any evidence that there is such a management 

" policy at the Memphis BMC. 

The Union interprets the provisions of Article 13 of the National Agreement as requiring the 
accommodation of employees in those circumstances within their present duty assignment . 

Article 13 .4(A), states clearly that every effort shall be made to reassign the concerned employee 
within the employee's present craft or occupational group , even if such assignment reduces the 
number of hours of work for the supplemental work force . There is no mention of requirement 
within their present duty assignment . Please specify the provision of the agreement that supports 
the Union's position . 

If there are any questions concerning this matter, you may contact Barbara Phipps of my staff at 
(202) 268-3834 . 

Sincerely, 

`1_0 
I Peter A. Sgrr 

Acting Manager 
Contract Administration APWU/NPMHU 

0 

475 UENFANT PLAZA SW 
WAswNcroH DC 20260.4100 
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American Postal Worfcers Union, AFL-CIO . . 
1300 L Street, NW, Washington, DC 20005 

Wllllam Bump April 1, 1997 
Executive Vice President 
(202) 842-4246 

Dear Mr. Scro : 

Pursuant to the terms of the national agreement, this is to initiate a step 4 
grievance over the interpretation of the employer's obligations under Article 13 
the "Assignment of Ill or Injured Regular Workforce Employees". By 
previous letter 1 have attempted to obtain the employers interpretation of the 

National Executive Board national abreement in circumstances when employees are denied consideration 
Moe B~uer 
?reswent for light duty . Your written response advises that it is not your intent to 
William Bums 
Executive Vice PRS~O[ni provide the employer 's interpretation as applied to the cited circumstances . 
Douglas C HOIDrOOk 
Secretary-Treasurer 

It is apparent that you are not familiar wit the provisions of Article 15, 
Gee Bell 

trwii Relations Director ~ Il ~ h bl e nations agreement w is ena es the union to initiate an Section 4 Or ttl ~ 
rt L- Tunstali 

Director. Clerk Division 

~ 

issue at the national level to determine whether or not there is an interpretive 
dames W l~ngcerg dispute-between the parties . As required by these provisions, following are the 
Director. Maintenance Division 

rt C PrrtcharC R b acts giving rise to the dispute and the precise interpretive issue to be decided. o e 
Director. MVS Division 

George N . MCKerthen 
Director, SDM Division Management at the Memphis BMC has adopted a policy of denying employees 

the opportunity to work their bid assignments and considers their request for 
Regional Cooramacors accommodation as a request for light duty . This policy requires the employees 
Leo F Persads 
Central Region to exhaust their 12 weeks of alloted Family and Medical Leave prior to their 
Jim ewke period of incapacity. 
Eastern Region 

Elizabeth 'Liz' Powell 
Northeast Region 

The circumstances diving rise to this inquiry are tree pregnant employees who 
Terry Stapieton 
Southern Region are physically capable of performing their assigned duties wit accommodations 
RayaNl R. Moore 
Western Region 

normally applied to pregnancy. Local management has arbitrarily denied each 
request for accommodation, applying their circumstances as request for light 
duty . 

The union interprets the provisions of Article 13 0f the national agreement as 
requiring the accommodation of employees in those circumstances within their 

s aqua 
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present duty assignment . Such requests do not constitute request for 
temporary reassignment to light duty and the employer's decision is whether or 
not reasonable accommodations can be applied to the employees' circumstances. 

Please respond to the employer's interpretation of Article 13 as applied to the 
above. Thank you for your attention to this matter. 

Sincerely, 

- William Burrus 
Executive Vice President 

0 

Peter Scro,Acting Manager 
LISPS Labor Relations 
475 L'Enfant Plaza, SW 
Washington, DC 20260 

WB:rb 
opeiu#2 
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UNITED STATES POSTAL SERVICE 
475 L'Entanl Plaza, SW 
Washington, DC 20260 

Mr . James W . Lingberg FEB z 4 1°g4 
National Representative-at-Large 
Maintenance Craft Division 
817 14th Street, N . k . 
Washington, D . C . 20005-3399 

Dear Mr . Lingberg : 

Recently you met with Frank Dyer in prearbitration discussion 
of H1C-NA-C 65 . The question in this grievance is the delay 
in returning an employee to duty after an absence of 21-days 
or more of extended illness or injury . 

It was mutually agreed to full settlemeut of this issue as 
follows : 

1 . To avoid undue delay in returning an employee to 
duty, the on-duty medical officer, contract 
physician, or nurse should review and make a decision 
based upon the presented medical information the same 
day it is submitted . 

Normally the employee will be returned to work on 
his/her next work day provided adequate medical 
documentation is submitted within sufficient time for 
review . 

2 . The reasonableness of the Service in delaying an 
employee's return beyond his/her next work day shall 
be a proper subject for the grievance procedure on a 
case-by-case basis . 

Please sign and return the enclosed copy of this letter 
acknowledging your agreement with this settlement, 
withdrawing H1C-NA-C 65 from the pending national arbitration 
listing . 

Sincerely, 

n I .I " 1 .r e 

William . n Jr . 'James W, Lirgber 
Director ~ 'National Represe~~.ative-at-Large 
Office of Grievance Maintenance Craft Division 

and Arbitration American Postal Workers Union, 
Labor Relations Department AFL-CIO 
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21442, 1-26--84, Page 2 POSTAL BULLETIN 

Revisions to EL:14, P-11, and EL-8d6 

RETURN TO DUTY AFTER EXTENDED ILLNESS OR INJU RY 
Personnel Operations Handbook, P-11, Section 

34`?_l ; Nralih noel Medical Service Handbook, 
EL-806 . Section 160 ; and Employee and LABOR 
Rr:L.A-rIrNs IMANUAt . (ELA1), Chapter 860, is revised 
as follows : 

P-31 
342 Return to Duty Afier Extended Illness or 

Injury 
342.1 Certification After ?T Days 
Employees returning to duty after 21 days or 

more of absence due to illness or serious injure 
must submit medical evidence of their ability to 
return to cork, with or without limitations. A 
medical officer or contract physician evaluates the 
medical report and, when required, assists in em-
ployee placement to jobs where they can perform 
effectivelv . 
EL-806 

160 Fiiness For Duty 
161 .1 Authority 
A fitness-for-duty examination will be required 

when it is necessary to determine whether or not 

Perishable Live Plant Shipments 
To ensure that the Postal Service retains this 

important parcel volume, all facilities should be 
alert to the need to handle perishable live plant 
shipments within established service standards. 
The greatest volume of such shipments occurs 
from mid-February through April . These parcels, 
which originate from horticultural nurseries 
around the country, contain plants with bare 
roots and bulbs that are highly sensitive to cli-
matic changes. Any extended exposure to tem-
perature extremes could result in damage to the 
plants . 

Because of the short shelf life of these plants, 
the shipments should be protected from extreme 
heat or cold and delivered as soon as possible 
following entry and processing . 

-Customer Services Deft ., 1-26-84. 

an employee is able to continue working or may 
return to his job after an absence due to illness 
or injury . Any absence for illness or injury aver 
21 days requires a medical clearance from the 
treating ph~~sician to the responsible medical off-
cer. 

ELM 
$64.3 Physical Examinations-Fitness for Duty 
Delete .34 . 
Add new Section 364 .4 Return to Duty after 

Extended Illness or Injury . 
.41 Certification After 21 days . 
Employees returning to duty after 21 days or 

more of absence due to illness or serious injury 
must submit medical evidence of their ability to 
return to work, with or without limitations. A 
medical officer or contract physician evaluates the 
medical report and, when required, assists in em-
ployee placement to jobs where they can perform 
effectively . 

-E'mPlo}ee Relations Dept ., 1-26-84. 

111LW Revision 

International Maid---Mexico 

Printed Stamped Envelopes 
?~ek~ procedures far ordering printed stamped 

enNelvpes were announced in 3'<>sTAi . Bt't .i .E:rix 
`?14 :3 :> (1'L-K-~:if . it) I7e eSitLti~e' llecciniwr `?A . 
Some post offices are oat following those 

instructions and continue to send Forms 3203, 
Order . for Panted Stamped Envelopes, without funds 
to the Stamped Envelope Agency . The Agency is 
taking exceptional measures to handle those 
orders . 

Please review the procedures outlined in the 
bove referenced Postal Bulletin . Postmasters 

,hould take necessary steps, including notice to 
stations and branches, to make certain all window 
personnel comply with the new procedures . 

-Customer Sc7-vices Dept., 1-25-84. 

The Mexican postal authorities recently advised 
that an impart permit is recurred when the value 
of a package exceeds 5,000 14exican pesos . Mail-
ers should be advised that addressees must 
obtain an import permit when that value is ex-
ceeded. This permit requirement is applicable to 
gift packages and commercial shipments . 

Please make a write-in change to the Parcel 
Past Prohibitions and Restrictions section, Obser-
vation number 2* in the individual country listing 
for hteYico in the INI-ERNA-riONAL MAIL MANUAL 
(IMR1) . 

This change will be incorporated in a future-
revision to the IMM. 

-Rates & Classification Dept., 1-26-84 . 

D.'t1:W Revision 

Address Card Dimensions 
Effective immediately, Do-,iEs-rw MAIL MANUAL 

(D.V,1 .), Section 945.3, paragraph a is changed to 
read : 

a. Size. All cards must be standard card stock 
and identical in size . The cards must be within 
the following dimensions : Length : S inches to 85/I6 
inches and Height : 21/, inches to 4Il inches. It is 
recommended that all cards be the size of a 
standard 80-column computer card (i .e ., i5hs 
inches in length by 3'/a inches in height). 

-Delivery Scrvzces Dept., 1-26-89. 
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U .S., Department of Labor Employment Standards Administration 

Office of Workers' Compensation Programs 
Division of Federal Employees' Compensation 
Washington, o .c . 2020 =_ DEC , 4 1992 o + 

'r+ns u
" File Number : 

William P. Sims Jr . President 
California American Postal Workers 
Union AFL-CIO 
3120 University Avenue 
San Diego, California 92104 

Dear Mr . Sims : 

I am writing in reply to your letter of November 20 in which you 
posed a series of questions . Below, I have provided the answers . 

40 

There are no annotations, codes, or any identifying marks of any 
kind, type, or description that denote materials such as video 
tapes or investigative memorandums or other reports or materials 
that may pertain to the case file . It is true that reports 
generated by investigative bodies, including the Postal Inspection 
Service, are considered confidential information if they are is so 
labeled by the investigative body, and may not be released without 
the consent of the furnishing agency, primarily because the 
information is considered the property of the other agency . 
However, in recent years, the Office of Workers' Compensation 
Programs (OWCP) has informed Federal agencies of its position that 
any evidence, including investigative materials, that they want 
OWCP to use in arriving at a decision on a claim becomes part of 
the case record and therefore becomes discloseable by OWCP . . If any 
agency still submits materials labeled confidential, Chapter 2-300, 
section 7-d, of the FECA Procedure Manual applies and the 
information is kept separated from the case file ; however such 
material is not considered in OWCP's decision . 

A free copy of the FECA Procedure Manual index has been provided to 
your National Office in Washington, D .C . Additional copies may be 
purchased for $7 .00 . Enclosed, you will find the copies of the 
three Employees' Compensation Appeals Board Decisions you 
requested . 

I trust you find the above responsive to your concerns . 

Sincer 1y, 

a 
r, ederal 

Employees' Compensa 'on 

Enclosures 

18 
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AMERICAN POSTAL WORKERS UNION 

AFL-CIO 

" 3120 University Avenue 0 San Diego, CA 92104 0 Phone (619) 282-6863 

z ~?~ o 
William P. Sims Kenneth G. Floyd 

President Vice President 

November 20, 1992 

FREEDOM OF INFORMATION ACT REQUEST 

Tom Markey 
Director FEC 
Office of Worker's Compensation Programs 
200 Constitution Avenue, NW 
Washington, DC 20210 

Dear Mr . Markey . 

I am requesting answers to the below listed questions . 
Presently, I have a case at Hearing and Review . I need the answers 
in order to determine appropriate action on the case . 

1 . Are there annotation s > , code (s) or any identifying marks 
" entered into the computerized Federal Employee 

Compensation System (FECS) that denote materials such as 
video tapes or investigative memorandums or other reports 
or materials that may pertain to the case file but not be 
maintained in the hard copy case file? 

2 . Are such annotations, codes or other identifying marks 
also placed in or on the hard copy case file, jacket or 
CA-800? 

3 . If there are such annotations, codes or other identifying 
marks placed in the FECS or in or on the hard copy case 
file, are they uniform office wide or do they change from 
district office to district office? 

4 . Under section 2-300, 7-d of the FECA Procedure Manual, 
does the office consider reports generated by the U .S . 
Postal Inspection Service to be "confidential information 
as described by the Privacy Act?" This includes all 
reports known as investigative memorandums or by any 
other name . 

5 .-- If the answer to question 4 is no, would such Postal 
Inspection Reports fall under FECA procedure manual, 
paragraph 2-300, 7-c? 

- . . . ._ . _.- _ . _, . _... .,.. . - - ...-, 
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November 20, 1992 
Tom Markey 
Page 2 

Under the Freedom of Information Act I request a copy of the FECA 
Procedure Manual index . Also, please provide a copy of the below 
listed ECAB decisions : 

Edward T . Lowery 8 ECAB 745 
Virgil Hilton DKT 85-147 8-4-86 
Virgil Hilton DKT 85-1971 8-26-86 

Thank you for your cooperation in this natter . 

Sincerely, 

William P . Sims, 
President 

0 

WPS/dd 

cc : file 

0 
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~ u .r. w . . . . . . . 
EMPLOYEE AND LABOR RELA710t4S GROUP 

Washinptor., DC ?0259 

March 23, 1977 

MEMORANDUM T0 : Regional Directors, 
Employee and Labor Relations 
(All Regions) 

58
Mr . Crowe 

SUBJECT : Article XIII - Permanent Reassignment 
Ji 311 or injured Regular Work Force 
Employees 

The Postal Service has reexamined its position concerning 
the meaning of Article XIII, B.2 .A pertaining to who shall 
beer the cost of the physical ezaj 

' 
nir.ation referred to 

therein when the employee requesting permanent reassignment 
Lo liol:t duty or other VSSygiuGCnV iz ui~-_=tea to be 
exairined and certified by a physician of the installation 
head's choice . The P,Tjz+aISa~re will , henceforth, pay 
the designated physician's bill for such physical exami-
nation . ~Jowev~r,"~he~ig~t is reserved to the installation 
head to determine when such examinations are appropriate 
and necessary and every employee request shall not auto-
matically trigger the examination process at Postal Service 
expense . 

The policy stated herein shall be applied . to pending 
grievances c ave nit-been previously settled or 
extinguishe3 by failure to -raelfft~ procedural or timeliness 
rpaui.rpme .-:ts of the National A,-zeem.ent . ;0 

JY44 
. 

I - 
James C. Gildea 

master General Assistant Post4 Assistant 
sist LL 

0 

aborr Relations Department t J s C 

cc : Gen'1 . Mgrs ., Labor Relations 
(All Regions ) 
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LABOR RELATIONS 

UNITED ST/3TES 
" 

Mr -'7 
SERVICE 

April 28, 1999 

Mr. William Burrus 
Executive Vice President 
American Postal Workers Union, AFL-CIO 
1300 L Street NW 
Washington DC 20005 

Dear Bill : 

This is in response to your March 17 letter regarding whether a medical restriction from 
working overtime requires an employee to request light duty under the provisions of 
Article 13 . 

The question of whether the inability to work overtime constitutes light duty was addressed in 
some detail by Arbitrator Snow in case H 1 C-5K-C 24191 . I refer you to that arbitration award 
for a complete discussion on the subject. However, the most relevant portion of the award 

" reads as follows: 

An inability to work overtime does not necessarily prohibit an employee from 
performing his or her normal assignment. Accordingly, such an individual working 
with such a restriction is not necessarily on "light duty." Employees restricted from 
working overtime may bid on and receive assignments for which they can perform a 
regular eight hour assignment. 

If you have any further questions, please contact Dan Magazu at (202) 268-3825. 

Peter A. Sgrdl 
Acting Manr y9303~ ~\ 
Contract Administration (APWU/NPMHU) 

13 ke e~ved 
office or me 
Executive 

Vim President 

~8~11 9L9~~~'~ 

475 L'ENFANT PLAZA SW 
WASHINGTON DC 20260-4100 
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William Burrus 
Executive Vice President 

(202) 842-4246 

National Executive Board 

Mce BfIICr 
President 

William Burrus 
Executive Vice President 

Robert L Tunstail 
Secretary-Treasurer 

Greg Bell 
Industrial Relations Director 

C. J . 'CIiK' GuHey 
Director, Clerk Division 

James W. UngDerg 
Director, Maintenance Division 

Robert C. Pntcnara 
Director. MVS Division 

Regional Coordinators 

Leo F PenadS 
Central Region 

Jim Burke 
Eastern Region 

Elizabeth "LLi Powell 
Northeast Region 

Terry Stapleton 
Southern Region 

RayCell R. Moore 
Western Region 

American 

Dear Mr. Sgro : 

March 17, 1999 

Article 13 0f the National ADreement provides tat "any full-time regular or 
part-tune flexible employee recuperating from a serious illness or injury and 
temporarily unable to perform the assibned duties, may voluntarily submit a 
written request to the installation head for temporary assignment to a light duty 
or other assignment." This employee option is being interpreted as being 
applicable wen an employee is capable of performing his or her normal work 
assignment, but is medially restricted to the normal 8 hour work day. -- -- 

The union interprets the agreement that an inability to work overtime does not 
necessarily prohibit an employee from performing his or her normal assignment 
and an individual working wit suck restriction is not required to request liaht 

duty . Employees restricted from working overtime may bid on and receive 
assignments for which they can perform a regular eight-our assignment . 

Please respond as to the employer's interpretation regarding the above . 

Sincerely, 

William urros B 
Executive Vice President 

Mr. Peter Sgro 
Labor Relations 
475 L'Enfant Plaza, SW 
Washington, W 20260 

W$:rb 

1300 L Street. NW, Washington . DC 20005 
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LABOR RELATIONS 

10UNITED ST/~TES 
POST'L SERVICE 

June 18, 1996 

Mr. William Burrus 
Executive Vice President 
American Postal Workers 

Union, AFL-CIO 
1300 L Street, N.W. 
Washington, DC 20005-4128 

Dear Bill : 

Recently, you and Frank Jacquette, of my staff, had conversation regarding application of the 
September 21, 1987, Memorandum of Understanding (MOU) on the bidding rights of employees 
on light or limited duty . You indicated that you have been made aware of situations where 
required medical documentation was not being obtained and given consideration prior to the 
awarding of bids . We agree that the following clarifies the intent of the parties as to the 
application of that section of the MOU which addresses medical documentation . 

- Temporarily disabled employees who submit bids subject to the September 1, 1987, 
- Memorandum and who are declared the senior bidder and are required to provide the initial 

medical documentation, will not be awarded the assignment in question until the requested 
medical documentation has been provided . If the employee fails to provide the requested initial 
medical documentation, he/she shall remain in their current assignment and the next senior bidder 
shall be declared the senior bidder. If the temporarily disabled employee submits the required 
medical documentation, is awarded the assignment, but fails to recover within the six month 
period or the extended six month period, the employee shall become an unassigned regular and 
the assignment will be reposted for bid . Under such circumstances, the employee shall not be 
eligible to re-bid the next posting of that assignment. 

Sincerely, 

Ant J . V gliante 
M nagger 
Contract Administration APWU/NPMHU 

475 L'ENFANT PLAZA SW 
WASHINGTON DC 20260-4100 
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NATIONAL ARBITRATION PANEL 

In the Matter of Arbitration 

between 

AMERICAN POSTAL WORKERS UNION 

and 

UNITED STATES POSTAL SERVICE 

GRIEVANT : C . Hernandez 

POST OFFICE : Phoenix, AZ 

CASE NO . H1C-SK-C 24191 

BEFORE : Professor Carlton J . Snow 

APPEARANCES : Mr . Martin I . Rothbaum 

Mr . C . J . "Cliff" Guffey 

PLACE OF HEARING : Washington, D.C . 

DATE OF HEARING : December 11, 1990 

POST-HEARING 
BRIEFS : March 4, 1991 

0 



" history . . . ." (See, 120 Cong . Rec . 30531, 30534 (Sept . 

10, 1974) . In other words, the definition of a disability 

under ADA extends to an individual who had an impairment in 

his or her life and who, then, recovered from the disability . 

The new legislation prohibits discrimination against such 

individuals . 

The Americans with Disabilities Act also covers indi- 

viduals who are "regarded" as having an impairment . In 

other words, even if an individual has a physical impairment 

that does not substantially limit a significant life activity, 

but the person has been treated by the employer as though 

the person had such a limitation, that person is protected 

by the legislation . (See, 45 C .F .R . § 84 .3(j)(2)(iv) (1989)) . 

" That is, the new legislation t prohibits discrimination 

against a person who has been treated by the employer as 

though the individual were impaired . (See, School Board of 

Nassau County v . Arline , 480 U .S . 273 (1987)) . 

It is important to recognize that an impairment under 

the ADS, must not be of any particular duration . In other 

words, a person with a temporary impairment would be covered 

by the legislation . One need only establish an impairment 

that substantially limits a major life activity . It would 

be possible to establish coverage under the legislation 

without regard to the duration of the impairment . 

If a worker is a qualified individual with a disability, 

management has an obligation to make a reasonable accommoda-

tion for that person . The legislation states that the 

37 



" employer commits discrimination by 

not making reasonable accommodations to the known 
physical or mental limitations of an otherwise .~-. : . . 
qualified individual with a disability who is an 
applicant or employee unless such covered entity 
can demonstrate that the accommodation would impose 
an undue hardship on the operation or business 
of such covered entity . (See, ADA § 102(b)(5)(A), 
104 Stat . 332) . 

Section 101(9) of the legislation defines "reasonable 

accommodation" to include job restructuring as well as 

modifying work schedules . It is clear from the legislative ''- 

history for the Act that the intent of the drafters was for 

management to make a determination about a specific 

accommodation on the basis of particular facts for individual 

cases . (gee, Senate Rep . 116, 101 1st Cong ., 1st Sess . 26, 

31 (1989)), . Legislators expected that management would be 

" flexible with regard to job restructuring and modifying 

schedules . (See, Sen . Rep . 31) . Legislators were clear 

about the fact that, even if the job restructuring or modified 

schedule reduced efficiency of an operation, it must be made, 

unless the inefficiencies could be defined as an "undue 

hardship" in specific cases . 

The point is that the Employer has an obligation to look 

to laws such as the Americans with Disabilities Act for general 

guidance about the nature of the Employer's obligation to 

provide reasonable accommodation for individuals who are 

impaired . The Employer's obligation extends to all employ-

ment decisions . Decisions must be made on a case-by-case 

. basis looking at the facts of each specific problem . The" 

legislation suggests that the Employer must use a problem 

38 



solving approach to the matter . This means management must 

41 identify aspects of the job that limit the person's perfor- 

mance ; determine potential accommodations ; evaluate the 

reasonableness of the alternative accommodations in~terms 

of their impact on the employer ; and, assuming no undue 

hardship on the employer, implement the most effective 

accommodation . (See, e .g ., Davis v . Frank , 711 Fed . Supp . 

447 (N .D . I11 . 1989)) . 

Management's authority to assign overtime work must be 

understood within the context of laws such as the Americans 

with Disabilities Act . The Employer's authority to order 

overtime is not unfettered, and such overtime assignments 

cannot be viewed as an implied part of every job description . 

Management's right to require overtime of employes must be 

" understood not only within the context of the parties' 

contractual agreement but also as informed by relevant 

legislation . Those sources make clear that the right of 

management to require overtime does not translate into an 

implied or inherent qualification for every postal position . 

39 



AWARD : 

Having carefully considered all evidence submitted by 

the parties concerning this matter, the arbitrator concludes 

that the Employer violated Article 37 of the National Agree-

ment when, on approximately March 28, 1984, management denied 

the grievant a bid assignment due to her inability to work 

overtime . Because the grievant was the senior bidder for the 

open position and met all published qualification standards, 

she should have been awarded the position . An inability to 

work overtime does not necessarily prohibit an employe from 

performing his or her normal assignment . Accordingly, such 

an individual working with such a restriction is not neces-

sarily on "light duty ." Employes restricted from working 

overtime may bid on and receive assignments for which they 

can perform a regular eight hour assignment . The parties 

did not intend the 1987 Memorandum of Understanding to control 

individuals who are unable to work overtime but have no 

other medical restrictions . 

The parties shall have sixty days from the date of 

this report to negotiate a remedy for the specific grievant 

involved in the case . If they are unable to accomplish 

this objective, they, by mutual agreement, may activate the 

arbitrator's jurisdiction any time during the ninety days 

period following the date of this report or by the request 

of either party after sixty days have passed from the date 

of this report but expiring ninety days after the date of this 

report . Further evidentiary hearings might be necessary 



R 

in order for the arbitrator to fashion an appropriate 

remedy . It is so ordered and awarded . 

Respec 1y submitted, 

/ -/1 11\4 i /1 

Carlton J . Snow// 
Professor of Lad/ 

n 

Date :- 

41 
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DUTY 

U~~'Lz~ S' .'Es ai-. JE°~CE 

475 l E-4&.~ P,.v SW 

~r.X 20260 

Mr . Cliff J. Guffey 
Assistant Director 
Clerk Craft Division 
American Postal Workers 

Union, AFL-CIO 
1300 L Street, N .W . 
Washington, DC 20005-4128 

Dear Mr . Guffey : 

Re : HOC-3W-C 10914 
Class Action 
Mid Florida FL 32799 

On February 25, 1993, we met to discuss the above-captioned 
grievance at the fourth step of our contractual grievance 
procedure . 

The issue in this grievance is whether management violated the 
National Agreement by requiring injured employees to sign a 
"Notice to Injured Worker ; Limited Duty Assignment Policy ." 

During our discussion, we mutually agreed that employees will not 
be required to sign a notice such as the one referenced in this 
grievance . 

Please sign and return the enclosed copy of this decision as your 
acknowledgment of agreement to remand this case to the parties at 
step 3 for application of the above understanding . 

Time limits were extended by mutual consent . 

sincerely, 

,7~J !N' ~~ ~, -
Daniel P . Maga 
Grievance and bitration 
Labor Relations 

(f 14A ~~ 
Clifo/J . CeyA., 
Assistant D rector 
Clerk Craft Division 
American Postal Workers 

Union, AFL-CIO 

gate : e1" ?'93 
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UNITED STATES POSTAL SERVICE 
Labor Relations Department 
475 L'EnfaM Plaza, SW 

Washington, DC 20280-4100 

August 14, 1987 

KAUU i q 1987 

Mr . William Burrus L~ U 
Executive Vice President OFFICE OF 
American Postal Workers 

EXECUTIVE VICE PRESIDENT 

Union, AFL-CIO 
1300 L Street, N.W . 
Washington, DC 20005-4107 

Dear Mr . Burrus : 

Enclosed is a Memorandum of Understanding that relates to 
temporarily physically disqualified employees . 

Both parties agreed that this memorandum in no way prejudices 
" the position of either party on any dispute as to accomoda- 

tion of qualified handicapped employees . 

Sincerely, 

~ r 
e S . Mc al Geor9 9 

General Manager 
Grievance and Arbitration 

Division 

Enclosure 

to 
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MEMORANDUM OF UNDERSTANDING 
BETWEEN 

THE AMERICAN POSTAL WORKERS UNION, AFL-CIO 
AND 

THE UNITED STATES POSTAL SERVICE 

It is agreed that the following procedures will be used in 
situations in which an employee, as a result of illness or 
injury or pregnancy, is temporarily unable to work all of the 
duties of his or her normal assignment . Instead, such an 
employee is working on : 

1) light duty, 
2) or limited duty ; 

1.40 

0 

Or is receiving: 

1) Continuation of Pay 
2) or compensation as a 

injured on the job 
3) sick leave 
4) annual leave in lieu 
5) or Leave Without Pay 

(COP) 
result of being 

of sick leave 
(LWOP) in lieu of sick leave 

I . Bidding 

A) An employee who is temporarily disabled will be 
allowed to bid for and be awarded a preferred bid assignment 
in accordance with the provisions in the various craft 
articles of the Agreement, or where applicable, in accordance 
with the provisions of a local Memorandum of Understanding, 
provided that the employee will be able to fully assume the 
position within six (6) months from the time at which the bid 
is submitted . 

B) Management may, at the time of submission of the bid 
or at any time thereafter, request that the employee provide 
medical certification indicating that the employee will be 
able to fully perform the duties of the bid-for position 
within six (6) months of the bid. If the employee fails to 
provide such certification, the bid shall be disallowed, and, 
if the assignment was awarded, the employee shall become an 
unassigned regular and the bid will be reposted . Under such 
circumstances, the employee shall not be eligible to re-bid 
the next posting of that assignment . 
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Mr . William Burrus 2 

C) If at the end of the six (6) month period, the 
employee is still unable to fully perform the duties of the 
bid-for position, management may request that the employee 
provide new medical certification indicating that the 
employee will be able to fully perform the duties of the 
bid-for position within the second six (6) months after the 
bid . If the employee fails to provide such new certifi-
cation, the bid shall be disallowed and the employee shall 
become an unassigned regular and the bid will be reposted . 
Under such circumstances, the employee shall not be eligible 
to re-bid the next posting of that assignment . 

D) If at the end of one (1) year from the submission of 
the bid the employee has not been able to fully perform the 
duties of the bid-for position, the employee must relinquish 
the assignment, and would then become an unassigned regular 
and not be eligible to re-bid the next posting of that 
assignment . 

E) It is still incumbent upon the employee to follow 
procedures in the appropriate craft articles to request 
notices to be sent to a specific location when absent . All 
other provisions relevant to the bidding process will also 
apply. 

F) If the bid is to an assignment that has other duties 
or requirements more physically restrictive or demanding than 
the employee's current assignment which, at the time of 
bidding, the employee cannot perform as a result of temporary 
physical restrictions, the employee's bid will not be 
accepted . 

G) If the employee is designated the senior bidder for an 
assignment which requires a deferment period, the employee 
must be physically capable of entering the deferment period 
at the time of the bid and completing it within the time 
limits set forth in the applicable provisions of the National 
Agreement . Further, if the employee qualifies during the de-
ferment period the employee must be capable of immediately 
assuming the duties of the assignment in accordance with all 
the provisions set forth in this Memorandum of Understanding . 
In accordance with this provision, if the assignment requires 
the demonstration of a skill(s), the employee must be able to 
demonstrate the skill s) on the closing date of the posting . 
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Mr . William Burrus 

II . Higher Level Pay 

3 

Employees who bid to a higher level assignment pursuant 
to the procedures described in the preamble and Part I, 
Bidding, above, will not receive higher level pay until they 
are physically able to, and actually perform work in the 
bid-for higher level position . 

Sincerely, 

George S . McDougalt 
General Manager 
Grievance and Arbitration 

Division 
Labor Relations Department 
United States Postal Service 

wlyiam Burrus- / 

L 
cutive Vice President 

"erican Postal Workers 
Union, AFL-CIO 

DATE 

0 



American Postal Workers Union.AFL-CIO 

September 21, 1987 
Ez~ort~e v~oe Prcsiderx 
(208*2-saw 

TO : Resident Craft Officers and Business Agents 

SUBJECT : Memorandum of Understanding 
(Physically Handicapped Employees) 

Naftwoonnow 
We ..Q . ..*54" 

I am enclosing a copy of the recently signed 
E� '~fte�de,t agreement permitting light and limited duty employees 

as well as employees on maternity leave or other 
medical leave to bid for vacant assignments . The basic 

Dwnma A, P" protections of the agreement are as follows : 
r,em.m ec+aoorn ouecc« 

1) The agreement does not waive or resolve the 
question of the USPS' obligation to modify assignments 
to accommodate qualified handicapped employees . 

Do����= Employees who will not recover from medical 
disabilities should not be denied the opportunity to 

C.rm¢K ..O""" bid and be awarded an assignment . Appeals from denial 
°"a°~W" Dwown of such rights should be processed under Article 2 or 
"°^d^ L Sw~ar° through EEO. Draw. ..awnok~ oMs~o n 

2) Employees bidding are not required to submit 
w0C,o���,W, ft medical certification unless specifically requested by 0 

management and such request may be made once at the "A-A°" aMWn time of the bid or during the initial 6 mon-tFs-and once 
during the secon-T-6 months . 

"WO C- Fkevnwxl -4 . 
Easem ON" 3) Employees declared senior bidder and meet any 
Ro����w�,~~.Sa,x,xr prerequisite skills required will be declared the 

'°EV°" successful bidder and placed in the new assignment even 
As~ sAWLr though the employee's medical condition may prevent 
°"'""'`9°" physical placement into the duties of the new 

assignment . In such circumstances the employee will 
continue on light or limited duty, or on leave pending 
recovery ; either way the employee will be awarded the 
new assignment provided that a medical statement has 
been provided, if requested . 

4) This agreement does not protect the right to 
bid to a position that requires physical activity more 

i3oo L SUM NW. wasrwrgcon, DC ioWs 
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demanding than the specific duties of the current 
position that the employee cannot perform due to 
medical restrictions . Only those duties of the current 
assignment that are directly related to the medical 
limitations can be used for consideration of "more 
physical restrictive or demanding ." 

5) If the assignment requires a deferment period 
the employee must train and qualify within the required 
time frame and must submit medical documentation as 
requested within the first and/or second 6 month 
period . 

6) Employees designated successful bidder to 
higher level positions will continue to receive the 
former rate of pay until they begin performing the 

" higher level duties . Once an employee begins receiving 
the higher level pay, all subsequent leave is paid at 
the higher level . 

Yours in union solidarity, 

~/William Burrus 
Executive Vice President 

WB :rb 
opeiu#2 
afl-cio 

Enclosures 

0 
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Kr . Hi l is im surrus MA ? 8 1388 
executive Vice President 
American Postal Workers 

Onion, AFL-CIO . 
1300 L Stropt, MI 
Haahirsgton, DG 20005-427 

Desar Mr . Bonus : 

This is in response to your letter of March 15 regarding an 
Equal Employment ftportunity Commission ruling on partially 
handicapped employroa and their placezcrt in tbo proper level 
and atop they would have att3ined had they not had an 
on-the-job injure . 

It is my understanding that the Office of Personnel 
Managcmrt has issued a revision to 5 CPR, ?art 353, which 
concerns rcutoratien rights of entlaycQa inured on the job 
vhicti was ef:cctive Fsbruar" 16 . Purthcrmorer the revision 
only X04-facts those employees who return to employment on or 
after rebruavl 16 . 

As a result o. Gtis OPM revisions, the U.S . Postal Service 
iscved directives to the field advising them of the changes 
to tht law (copy atiacnad) . The issuo of placement into the 
proper level and stop is appropriately addressod in the 
directive. 

As noted in the directive* subdQqttont changes will be made to 
the Eaployoe and Labor Relations Manual, Chapter 546 .142, 
reflecting these revisions in the year future . 

Should you have any further que3tions regarding the 
foregoing, please contact Harvey White at 268-3831 . 

Sincerely, 

(signed) Joseph J . Mahon, Jr. 

Joseph J. Mahon, Jr . 
Assistant Postmastar General 

Att ecl:nc nt 



We~, aY" 
Extnlctre vkz P~s~rx 
120.2) 642-4246 

Dear Mr . Mahon : 

March 15, 1988 

. - ---- 

The Equal Employment Opportunity Commission has 
ruled in Case No . 101-84-X-0020 (Agency 5-1-0691-3) 

""°"°"""°"''°"'° 
. _ _ _ 

that partiallyhandicapped eMployees returning to duty 
level they are entitled to placement in the step and 

E aua+v ~v ehesorn 

, 
would nave obtained, but for the on-the--job injury . 

Dc'" C. "w+ycra 

«~U.r" 
_ 

This communication is to inquire as to the Postal 
ThanasANe~~i Service's intent to amend its regulations on this 

°""a°' subject to conform with the Decision and to adjust the 
pay of similarly situated employees who have not 

So+ L ~ . CXm OM 
presently reached the top step and -are being 

rt"a.`o��,.~, compensated _at . a salary below that which is required by 

Please advise -as to the intent of the Postal 
°°rc°~SO"G""°' Service . 
Nwww+ l ke+i+a~a 
D.et':t~ . Mar ~+"w OMVa+ 

Sincerely, 

tsybri R i.+odr 
Wesrrn !e~',a+ 

3rM, r vr . .+~a 
e~qan Grmal 

0~-o C Iw~x, it 
OLCln le?w+ 

r~aAe+n ~eqw~ 

sit «~ ~~ 
Joseph Hahon 
Asst . Postmaster General 
Labor Relations Department 
475 I.' Enfant Plaza, SW 
Washington, DC 20260-4100 

WB . r b 

A n ark-nn Postal WorIfters Union,AFL-CIO 
. . . . . . . . . . ; :~. . . . 

13CO L SUM NW. W=NrqCrI. DC 2= 

ii ara Bu-rus 
Fxecutive Vice President 

0 



~ . !'k U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 132 
Washington, D.C. 20507 . 

o d C~~D. p 
Robert H . Jorgensen, ) 

2 91988 Appellant, ) F FR 

APYI/V Appeal No . 01852973 
v . ) 

ERK DIVISION Agency No . 5-1-0691-3 CL Hearing No . 101-84-X-4020 

United States Postal Service, ) 
Agency . ) 

DECISION 

INTRODUCTION _ 

On July 30, 1985, Robert H . Jorgensen (hereinafter referred to as appellant) 
initiated air appeal to the Equal Employment Opportunity Commission from the 
final decision of the United States Postal Service (hereinafter referred to as 
the agency) issued July 10, 1985 concerning appellant's equal opportunity 
complaint based on physical handicap (back injury) in violatioriof Section 501 
of the Rehabilitation Act of 1973, as amended, 29 U .S .C . 1791 . The appeal is 

'> accepted by this Commission in accordance with the provisions of EEOC Order No . 
960, as amended . 

l Appellant initially raised this allegation before the Merit Systems 
Protection Board (MSPB) . In Robert Jorgensen v . U .S . Postal Service , HSPB No . 
SE03538110038 (October 26, 1981) the Board found that it did not have 
jurisdiction over appellant's allegations . The Board further commented that 
while the agency fulfilled its obligation to restore appellant, his claim did 
not address the issue of restoration, per se . In his appeal to the 1lSPB, 
appellant contended that he was entitled to a higher salary and that be vas 
better suited to a letter carrier position . On October 25, 1982 the Commission 
denied consideration of a petition for review of the tiSPB decision . However, 
the Commission muted, in part, that appellant was not foreclosed from raising 
the allegation in a complaint of discrimination under 29 C .F .R . (1613 .201 et 
se q . See Robert Jorgensen v . U .S . Postal Service , EEOC Petition No . 03820029 
(October 25, 1982) . 
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132 
ISSUES PRESENTED i 

" Whether appellant, an injured Distribution Clerk who 
received compensation benefits for more than one year, was a 
"qualified handicapped person" when he vas reemployed by the 
agency in a modified Distribution Clerk position which 
accommodated the lingering effects of his on-the-job injury . 

Whether appellant vas entitled to be reinstated ac the step 
level he would have attained in the absence of his 
on-the-job injury. ' 

BACKGROUND 

In December 1975, appellant, a Distribution Clerk with the agency, sustained an 
on-the-job injury co his lover back . As a result of the injury, on May 20, 1976 
appellant vas awarded compensation by the Office of Workers' Compensation 
Programs (OWCP), Department of Labor, and was placed on Leave Without Pay (LWOP) 
status by the agency . Agency records reflect that on September 28, 1977 
appellant was awarded disability retirement and separated from the agency . At 
the hearing before the Complaints Examiner, appellant testified that be was 
required to apply for disability retirement . However, appellant elected to staff 
on the OWCP rolls . (Tr . 62) . 

In 1980 the OWCP referred appellant to the agency for possible reemployment . In 
October 1980 an agency medical officer examined appellant and pronounced 

" ,appellant capable of returning to work with several specific restrictions 
designed to avoid further back injuries . An October 30, 1980 job offer was 
later withdrawn by the agency . However, on March 5, 1981 the agency reissued 
its fob offer for a Distribution Clerk position, modified to fit appellant's 
work restrictions . Appellant's duties were divided between two stations and 
included timekeeping duties . Although appellant accepted the offer, he 
contended that the agency discriminated against him based on his physical 
handicap in that the agency refused to reinstate appellant at the step level he 
would have held but for the on-the-job injury . 

Following investigation and issuance of a notice of proposed disposition, 
appellant requested a hearing before a Complaints Examiner . In a January 24, 
1985 preheating statement the agency noted that the Postal Service ultimately 
pays the OWCP benefits or retirement benefits of partially-recovered employees . 
Thus, it is in the best interest of the Postal Service to return partially 
recovered employees to work even if they may be working at considerably less 
than 100 efficiency . 

Z See generally Federal Personnel Manual Supplement 831-1, Subchapter S7 
(Election Between Retirement Annuity and Compensation for Work Injuries) . 

49 
i 
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At the April 10, 1985 hearing, the agency stipulated that if appellant 
_ had returned to work fully-recovered after being off work for more than one 

year, appellant would have been liven credit for the intervening period --
1 .e ., appellant would have been reinstated at a higher step level . (Tr . 
b-9) .3 An Injury Compensation Specialist testified that appellant performed the 
duties yet forth in the fob description which was designed to accommodate his 
physical resLrictione . However, the Specialist testified that appellant did not 
perform the duties of a "regular Distribution Clerk." (T r . 29) . An MSC Safety 
Specialist testified that appellant performed timekeeping duties approximately 
six hours per day and clerk duties in the Box Section for approximately two 
hours . (Tr . S1) . In the opinion of the Specialist, appellant'a medical 
restrictions would not limit the performance of the timekeeping duties . (Tr . 
SO) . Appellant's supervisor in the Box Section testified that appellant vas 
unable to perform several duties of a Box Section clerk . The supervisor 
recalled that appellant was unable to perform "all the extemporaneous duties 
which made up that job, other than boxing mail ." (Tr . 81) . V 

At the heating, the agency contended that although appellant was "handicapped" 
he was not a "qualified handicapped person" in that appellant was unable 
to perform the essential functions of a regular Distribution Clerk . See EEOC 
Regulation 29 C .F .R . :1613 .702(f) . Thus, in the opinion of the agency, 
appellant vas not entitled to the -protection of s the Rehabilitation Act . The 
agency further contended that its regulations, which distinguished between 
fully recovered employees and partially recovered employees with respect to 
the step level to which an employee is reinstated, are consistent with the 

0 
4 

3 See also agency's Preheating Statement dated January 24, 1985 . The agency 
stated in part : "If [appellant] had been rehired as a fully recovered employee 
he would have been given credit for the intervening period, acid thus would have 
had a higher in-grade step level ." 

4The Complaints Examiner excluded testimony concerning appellant's physical 
condition subsequent to March 1981 . (Tr . 23-24) . However, the record reflects 
that beginning in June 1981, appellant complained of back pain . In August 1981, 
appellant's duties were changed to eight lours per day of desk work . A - 
fitness-for-duty examination performed in January 1982 disclosed that appellant 
was physically able to perform the duties assigned to him . A subsequent claim 
by appellant for compensation was rejected by OWGP in December 1982 . 

S See Employee and Labor Relations Manual, Subchapter 540, Injury 
Compensation Program . Sections 546 .41 and 546 .42 ("OPri Regulations" and "Rights 
and Benefits upon Partial Recovery") EEO Investigative Report, Exhibit " 21c . 

7 
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requirements of S U .S .C . X8151 .6 Specifically, the agency relied 
_ of Perspnnel llanagement's Zfarch 6, 1979 answer to a question 

agency : 

6Chapter 81-Compensation for Work Injuries 

,/ S U .S .C . (8151 . Civil service retention rights 

(a) In the event the individual resumes employment 
with the Federal Government the entire time during which the 
employee was receiving compensation under this chapter shall 
be credited~to the employee for the purposes of within-grade 
step increases, retention purposes, end other rights and 
benefits based upon length of service . ,. 

(b) Under regulations issued by the Office of Personnel 
Management- 

(1) the department or agency which was the last 
employer shall immediately and unconditionally 
accord the employee, if the injury or disability 
has been overcome within one year after the date 
of commencement of compensation or from the time 
compensable disability recurs if the recurrence 
begins after the injured employee resumes 
regular full-time employment with the United 
States, the right to resume his former or an 
equivalent position, as well as all other 
attendant rights which the employee would have 
had, or acquired, in his former position had he 
not been injured or disabled, including the rights 
to tenure, promotion, and safeguards in 
reductions-in-force procedures, and 

(2) the department or agency which was the last 
employer shall, if the injury or disability is 
overcome within a period of more than one year 
after the date of commencement of compensation, 
make all reasonable efforts to place, acid accord 
priority to placing, the employee in his former or 
equivalent position within such department or 
agency, or within any other department or agency . 

- :1 

'" The Office of Personnel Management, successor to the Civil Service 
Commission, was assigned the duty to promulgate rules and regulations 
implementing 5 U .S .C . (8151 . 

0 

on the Office 
posed by the 



S , (01852973 

~. 

Question 7s 

40 When a partially injured former employee Is tutored amore 
than one year after the commencement of compensation 
benefits, must that employee be placed in the pay grade and _ 
step that he would have attained without injury, or is it 
sufficient to restore the employee to the pay grade and step 
that he had when he vas injured where the pay for that grade 
and level exceeds what it was at the time of the injury? 

Although the agency's question vas posed in the alternative, OPti provided the 
following response : _ 

Answer 7 : 
t7o . The employee may be restored to any position--even one 
at a lower pay and grade than the one he or else left . 
Ilouever, if and when the employee fully recovers, he or she 
is entitled to be considered for the ,position originally 
held or an equivalent one as prescribed by [S C .F .R .] Part 
353 . 

The record reflects that in 1980 the Office of Workers' Compensation Programs in 
the Department of Labor issued a revised edition of a pamphlet entitled Federal 
Injury Compensation : Questions and Answers About the Federal Employees' 
Compensation Act . While the agency contends that UWCP's answers to Questions 72 ` 

" and 73 are relevarg: , the Commission notes that OWCP's answer to Question 77 is 
directly on point . 

8 Federal Injury Compensation : Questions and Answers About the Federal 
Employees' Compensation Act, U .S . Department of Labor, Employment Standards 
Administration, Office of Workers' Compensation Programs, Pamphlet CA-550 (Rev . 
Feb . 1980) : 

72 . If, as a result of an on-the-fob injury, an employee returns to work at a 
-lower rate of pay, is he or she entitled to compensation? 

Yes . The employee may receive compensation for the loss of 
earning capacity resulting from the injury . The 
compensation rate is two-thirds of the loss of earning - 
capacity if there are no dependents ; or three-fourths of the 
loss if the employee has one or more dependents . 

.. 73 . How is the wage-earning capacity of a partially disabled employee 
determined? 

(Footnote Continued) 

0 
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. In leis Recommended Decision, the Complaints Examiner rejected the agency's 
" argument that appellant was rot a "qualified" handicapped employee entitled to 

the protections of the Rehabilitation Act and applicable EEOC Regulations . 
Since 15x of appellant's time vas devoted to timekeeping duties which appellant 
was fully able to perform, the Complaints Examiner concluded that appellant was 
able to perform the essential functions of his position . Assuming, ar uendo, 
that the Box Section clerk position was appellant 's "position in question,' the 
Complaints Examiner found that appellant could perform the essential function of 
a Box Section clerk -- that is, appellant could box mail . Since appellant could 
perform tine essential functions of his position, the Complaints Examiner found 
that appellant was a "qualified handicapped person" 'within the meaning of the 
Rehabilitation Act and applicable regulations . 

The Complaints Examiner examined appellant's complaint of handicap 
discrimination under a disparate treatment analysis . Since it was not disputed 

(Footnote Continued) 
i 

' The employee's actual earnings, if any, are studied to see 
if they fairly and reasonably represent the individual's 
wage-earning capacity . If they do not, or if the employee 
has no actual earnings, the OWCP must determine such earning 
capacity taking into consideration the nature of the injury, 
the degree of physical impairment, the employee's age, 
employment qualifications, the availability of suitable 

_ ; employment, and any other factors or circumstances in the 
employee's case which may affect the capacity to earn wages 
is his or her disabled condition . 

77 . Does an injured employee have Civil Service retention rights when injured 
on the fob? 

Yes . The provisions of S U.S .C . 8151, administered by the 
Office of Personnel Management, assure Federal employees, 
including those of the U.S . Postal Service, who are injured 
on the job and who have received, or are receiving 
compensation, that upon their return to Federal employment 
they will incur no loss of benefits which they would have 
received but for the injury (or disease) . It also permits 
an injured employee to return to his/leer former or 
equivalent position if recovery occurs within 1 year from 
the date compensation begins or 1 year from recurrence of 
that same injury . For those employees whose disability 
extends beyond 1 year, the employing agency or department is 
to grant priority iii employment to the injured worker, 
provided application for reappointment is made within 30 
days of the date of cessation of compensation . 
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" that partially recovered injured employees vets treated differently crow fully 
recoverfd injured employees with regard to step increase, the Complaints 
Examiner focussed on the agency's justification for its action . The agency 
contended that S U .S .C, 18151 permitted the disparate treatment in that 
partially recovered injured employees worked at less than 100 percent 
efficiency . In considering whether the agency correctly interpreted 5 U .S .C . 
;8151, the Complaints Examiner considered OPH's Hatch 6, 1979 response to 
Question 3 posed by the agency . At Question 3 the agency inquired whether S 
U .S .C . s8151(a) applied to "a former employee whose disability is partially 
overcome more than one year after the commencement of compensation, and who is 
restored td duty by the employing agency?" OPM responded that "Section S151(a) 
provides that an employee who resumes employment with the Federal Government is 
to be credited with the time during which compensation was received for purposes 
of rights and benefits based upon length of service . This section applies if 
the individual is reemployed regardless of whethgr the employee is fully 
recovered or partially recovered . " (emphasis added) . ' ~" 

The agency further relied on a decision by an Arbitrator in U .S . Postal Service 
v . American Foetal Service Union , Grievance Nos . H,8C-4A-C-11834, 11772 end 11832 
(September 3, 1982) and a dismissal by the MSPB, James Blackburn v . U .S . Postal 
Service , MSPB No . SF035381104476 (July 30, 1982) (dismissal for lack of 
jurisdiction) . Finally, the agency-argued that step increases are not automatic 
but are based on merit . 

40 

In viov of the language in 5 U .S .C, f8151(a) to the effect that the entire 
time during which the employee received workers' compensation benefits shall 

" be credited to the employee for the purpose of within-grade step increases 
and the OPM's March 6, 1979 interpretation of s8151(a) as applying to partially 
recovered employees as sell as fully recovered employees, the Complaints 
Examiner recommended a finding that agency rebulations which denied step 
increases to partially recovered employees were in conflict with S U .S .C . 
58151(a) . The Complaints Examiner further recommended a finding that the 
agency's denial of within-grade step increases fir partially recovered employees 
constituted disparaM treatment of a subclass of handicapped persons to which 
appellant belonged . 

9 See also September 8, 1987 letter from the Acting Assistant Director for 
Staffing Policy and Operations, Office of Personnel Management to Director, 
Office of Safety and Health, United States Postal Service (no basis under 5 
U .S .C . 58151 and implementing OPM regulations for denying partially recovered 
employees within-grade increases) . 

10 Relying on EEOC Regulation 29 C .F .R . 51613 .604(1) the Complaints Examiner 
erroneously stated that the Recommended Decision would become a final decision 

(Footnote Continued) 

,i 
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" The final decision of the agency rejected the Complaints Examiner's recommended 
finding that appellant vas a "qualified handicapped person ." Relying on Jasan 
v . U .S . Postal Service , 755 F .2d 1244 (6th Cir . 1985), the agency stated that 
reasonable accommodation does not include the elimination of essential functions 
of a position . Since appellant vas unable to perform the normal duties or 
essential functions of a regular Distribution Clerk, the agency concluded that 
appellant was not a "qualified handicapped person" as that term is defined in 
EEOC Regulation 29 C .F .R . f1613 .702(f) . In the agency's opinion the Complaints 
Examiner's recommended finding that the appellant could perform the essential 
functions of a Time and Attendance Clerk position ignored the fact that 
appellant was reemployed as a Distribution Clerk. Assuming, arguendo , that 
-appellant was a qualified handicapped person, the agency found that the 
differing treatment accorded fully-recovered employees and partially-recovered 
employees in terms of within-grade step increases was consistent with S U .S .C . 
48151 . Accordingly, the agency rejected the recommendation of the Complaints 
Examiner and found that appellant had not been discriminated against based on 
physical handicap in violation of the Rehabilitation Act . 

ANALYSIS AND FINDINGS 

The first issue to be addressed is whether appellant is entitled to the 
protections of the Rehabilitation Act . It is not disputed that appellant is a 
"handicapped person" as that term is defined in EEOC Regulation 29 C .F .R . 
41613 .702(a) . However, relying on Jasany v . U .S . Postal Service , 755 F .2d 1244 
(6th Cir ., 1985), the agency contends that appellant is not a "qualified 
handicapped person" in that, with or without accommodation, appellant cannot 
perform the essential functions of a regular Distribution Clerk position without 
endangering his health and safety . In Jasan , the plaintiff was hired primarily 
to operate the LSM-ZMT machine . Because of a mild case of strabismus, the 
plaintiff was unable to operate the machine . The Court held that the "post 
office was not required to accommodate Jasany by eliminating one of the 
essential functions of his job . Jasan , supra at 1250 (emphasis in original) . 

The holding of Jasan , supra, is consistent with EEOC Regulation 29 C .F .R . 
41613 .704(b) in that the job restructuring" permitted by the regulation does 
not require the elimination of essential functions of the employee's position . 
However, Jasan and EEOC Regulation 29 C .F .R . f1613 .704(b) are of limited 
applicability in the instant case in light of the agency's voluntary 
restructuring of appellant's position . 

(Footnote Continued) 
'" calendar days . However, EEOC Regulation 29 C .F .R . s1613 .604(1) is only 

applicable to class action complaints . Pursuant to EEOC Regulation 29 C .F .R . 
51613 .220(d), the agency had 30 calendar days from date of receipt to reject oz 
modify the Recommended Decision of the Complaints Examiner . 

0 
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" Hera, the agency's voluntary offer of reemployment recognised appallsnt's 
physical restrictions . Further, the agency agreed to assign duties to appellant 
which were within hip physical limitations . At the hearing, witnesses testified 
that appellaut spent about six hours a day on timekeeping duties . Said duties 
were within appellant's physical limitations . Appellant was assigned to the Box 
Section fur approximately two hours a day . While he was unable to perform some 
duties, he was able to box mail, a principal function of the Box Section . While 
appellant's physical restrictions prevented him from performing all of the the 
essential functions of a regular Distribution Clerk, clue agency's voluntary 
offer of reemployment modified the duties of a Distribution Clerk position so as 
to accommodate appellant's physical restrictions . Evidence that appellant s job 
title was "Distribution Clerk" and that appellant was unable to perform the 
regular duties of a Distribution Clerk does not remove appellant from the 
protections of the Rehabilitation Act . In view of the agency's voluntary 
commitment to assign duties to appellant which were within iris physical 
restrictions as well as appellant'8 performance of the essential functions of 
his timekeeping duties and his ability to box mail, the Commission finds that 
appellant is a "qualified handicapped person" entitled to the protection of the 
Rehabilitation Act . 

In the context of injured employees returning to work more than one year after 
commencement of compensation, it -is not disputed that the agency treaIf 
fully-recovered employees more favorably than partially-recovered employees . 
Thus, the Commission finds that appellant has established a prima facie case of 
disparate treatment based on physical handicap . PreWitt v . U .S . Postal Service , 
662 F .2d 292, 305, n . 19 (5th Cir . 1981) . The agency contends that S U .S .C . 

" . " s8151(a), as interpreted by the Office of Personnel Management, authorizes this 
disparate treatment . Thus, the next issue to be addressed is essentially an 
issue of law -- namely, whether 5 U .S .C . 58151(a) authorizes the disparate 
treatment of partially recovered injured employees, thereby limiting the scope 
of the Rehabilitation Act . 

The Federal Employees Compensation Act (FECA), as amended, S U .S .C, (8151, sate 
forth the retention rights of injured or disabled employees of certain Federal 
governmeY5 departments and agencies, including the United States Postal 
Service . The statute provides, in relevant part, that in "the event the 

11 The agency stipulated that, had appellant returned to work 
fully-recovered after being off work for over a year, appellant would have 
received the step increases for the period he was receiving compensation . 

12The legislative 
the Act in 1974 . In 
Committee stated that 
employees who are abl 

history of FECA reflects that 5 U .S .C . ;8151 was added to 
Senate Report No . 93-1081, the Labor and Public Welfare 
the amendment made by Section 22 (48151) assured "injured 
to return to work at some later date that, during their e 

(Footnote Continued) 

,, 
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" individual resumes employment with the federal Government, the entire time 
during which the employee was receiving compensation under this chapter shall be 
credited to the employee for the purposes of within-grade step increases . . . ." 
(emphasis added) . By letter dated March 6, 1979, OPH advised the agency that S 
U .S .C . f8151(a) applied to a former employee whose disability is partially 
overcome more than one year after the commencement of compensation benefits . 

The agency relies on OPli's opinion that a partially recovered employee, who is 
restored more than one year after the commencement of compensation benefits, 
"may be restored to any position -- even one at a lover pay and grade than the 
one tie or she left ." However, OPH's opinion that a partially recovered employee 
may be restored to any position, even one that is at a lower pay and grade, is 
not applicable to the instant case . The record reflects that appellant was 
restored to the position he previously held, namely, Distribution Clerk, albeit 
the duties were modified co accommodate appellant's handicap . 

Similarly, the agency argues that its interpretation of S U .S .C . 58151(a) is 
consistent with the interpretation given by the Office of Workers' Compensation 
Programs of the Department of Labor . In a pamphlet entitled "Federal Injury 
Compensation," OWCP answered questions about FECA . Specifically, the agency 
relies on OWCP's answers to Questions 72 and 73 . The agency appears to argue 
that since is is theoretically possible to rehire an Injured employee at a lower 
rate of pay, [hen S U .S .C . 58151(a) cannot be interpreted as requiring that a 
partially-recovered employee be given credit for time on compensation for the 
purpose of within-grade step increases . However, the Commission notes that 

" OWCP's response to Question 77 is not in conflict with OPM's statement that 5 
" U .S .C . 48151(a) is applicable to partially recovered employees . OWCP explained 

that the provision assures Federal employees injured on-the-fob that "upon their 
return to Federal employment they will incur no loss of benefits which they 
would have received but for the injury (or disease) ." 

In the agency's January 24, 1985 prehearing statement, the agency represented 
that the MSPII had determined the Postal Service's actions were in accordance 
with 5 U .S .C . 48151 and applicable regulations . The Commission notes that the 
Board's October 26, 1981 Decision found that the agency had fulfilled its 
obligation to restore appellant . The Board further noted that "(a]ppellant's 
claims do not go to the issue of restoration, per se, but to his apparent belief 
that he should have been restored to a wholly different position [Letter 
Carrier] at a different rate of pad from the one he had held . The Board does 
not have jurisdiction to consider this aspect of appellant ' s claim ." (emphasis 
added) . Thus, it is evident flint the HSPB decision did not address appellant's - 

(Footnote Continued) 
period of disability, they will incur no loss of benefits that they would have 
received were they not injured ." The Senate Report does not distinguish between 
fully-recovered employees and partially-recovered employees . 
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" contention as to his within-brads stop level . See Robe4t Jorgensan r . U .S . 
Postal Service , HSPB tio . SE03538110038, October 26, 1981 . 

In addition, the agency directs the Commission's attention to the decision of an 
Arbitrator in U .S . Postal Service v . American Postal Service Union, Grievance 
Nos . HSC-4A-C-11834, 11772 and 11832, dated September 3, 1982 . ?he union 
claimed that the two grievants should have been reinstated at the salary levels 
they would have occupied had they not been injured on-the-job . However, the 
Arbitrator's decision focused on the union agreement . The Arbitrator noted 
that, pursuant to a provision of the union agreement, the union had the 
opportunity to challenge Postal Service regulations which denied step increases 
to partially recovered employees . However, in the opinion of the Arbitrator the 
onion failed to challenge the regulation at the appropriate time . Accordingly, 
the Arbitrator denied' the grievances . Since the focus of the Arbitrator vas 
whether the agency had violated the union contract and whether the union had 
timely challenged the alleged violation, the Arbitrator's decision is of limited 
relevance to the instant case . 

Finally, the agency argues that step increases are not automatic . Rather, they 
are based on uierit . However, the agency concedes that lead appellant returned as 
a fully recovered employee, appellant would have been given credit for step 
increases to which he would have been entitled but for the injury . Thus, in 
some instances employees are given credit for time on workers' compensation 
without regard to merit . 

" In view of the purpose of the legislation, OPl1's interpretation of 5 U .S .C . 
. 58151(a) as applying to partially recovered employees, and the specific 

reference in S U .S .C . 58151(a) to within-grade step increases, the Commission 
finds that the agency erred in interpreting 5 U .S .C . f8151(a) as permitting 
disparate treatment between partially recovered and fully recovered injured 
employees . In summary, 5 U .S .C . 48151 and the Rehabilitation Act are 
complementary . The minimum restoration rights and benefits due former civil 
servants who sustain on-the-job injuries are set forth in S U .S .C . (8151 . The 
Rehabilitation Act provides, in part, that "handicapped" persons (including 
former federal employees who have partially recovered from on-the-fob injuries) 
are not subjected to discrimination in the form of disparate treatment because 
of their handicaps . 

13 Similarly, in James Blackburn v . U .S . Postal Service , MSPB No . 
SF03538110476, July 30, 1982, the Board on its own motion vacated an Initial 
Decision in favor of the appellant therein and dismissed the appeal for lack of 
jurisdiction . The Initial Decision in Blackburn had held that the appellant vas 
entitled to be rehired at the step level he would have held in the absence of 
the injury . _ . 

~J 



12 101852973 
. =' 132 . . 

" Having given within-grade step increases to fully recovered injured employees 
who resume employment more than one year after commencement of compensation, the 
agency is required by {5O1 of the Rehabilitation Act, as amended, to give 
within-grade step increases to similarly situated partially recovered injured 
employees . Accordingly, the Commission finds that the agency violated the 
Rehabilitation Act by denying appellant, a qualified handicapped person, the 
within-grade step increases to which he would have been entitled had he fully 
recovered from his on-the-job injury . Accordingly, the final agency decision is 
REVERSED . 

CONCLUSION 

Based upon a revise, of the record, the decision of the Equal Employment 
Opportunity Commission is to reverse the agency's finding of no discrimination 
based on handicap and to enter a finding of discrimination based on handicap . 
In order to remedy its past discrimination against appellant ; the agency shall 
comply with the directions of the following Order : 

ORDER 

A . Since the record establishes that appellant would have been rehired at a 
higher step level but for the discrimination herein, the agency is directed to 
immediately and retroactively amend personnel records to reflect that appellant 
was rehired on November 24, 1980 and March 31 1981 at the appropriate 
within-grade step level with backpay and all other benefits which would have 

" accrued in the absence of discrimination . Backpay shall be computed in the same 
~ manner as prescribed by S C .F .R . 5550 .805 . 

B . The agency is directed to ensure that appellant and similarly situated 
handicapped employees are not subjected to discrimination iii the future . 

C . The agency is directed to post at its facility in Eugene, Oregon, copies of 
the attached notice . Copies of the notice, after beinb signed by the agency's 
duly authorized representative, bhall be posted by the agency immediately upon 
receipt, and be maintained by it for 60 consecutive days, in conspicuous places, 
including all places where notices to employees and applicants for employment 
are customarily posted . The agency shall take reasonable steps to ensure that 
said notices are not altered, defaced, or covered by any other material . 

IMPLEMENTATION OF THE COMMISSION DECISION 

Under EEOC regulations, compliance with the Commission's corrective action is 
mandatory . The agency must report to the Commission, within thirty (30) 
calendar days of receipt of the decision, that corrective action has been taken . 
The agency's report should be forwarded to the Compliance Officer, Office of 
Review and Appeals, Equal Employment Opportunity Commission, 5203 Leesburg Pike, 
Falls Church, Virginia, 22041 . A copy of the report should be sent to the 
appellant . 

4 
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ATTORNEY'S FEES 

' .' If appellant hay been represented by a member of the Bas, appellant shell be 
awarded attorney's fees under 29 C .F .F . y1613 .271(c) . The attorney shall submit 
to the agency within twenty (20) days of receipt of this decision, the 
documentation required by 29 C .F .R . ;1613 .271(c)(2) . The agency shall process 
the claim within the time frames set forth in :1613 .211(c)(2) . 

A statement of eppellant's rights (R-1) is attached to this decision . 

FOR THE CO10tISSION : 

~td 
D to Executive Officer " ~ 

Executive Secretariat 

.z . 

i 
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NOTICE TO EMPLOYEES 
POSTED BY ORDER OF THE 

EQUAL EliPLOYMENT OPPORTUNITY COMMISSION 
An Agency of the United States Government 

This Notice is posted pursuant to an Order dated by the *United 
States Equal Employment Opportunity Commission which found that a violation of 
Section 501 of the Rehabilitation Act of 1973,' as amended, 29 U .S .C . f191 bad 
occurred at this facility . ~, 

Federal law requires that there be no discrimination against any employee 
or applicant for employment because of the person's RACE, COLOR, RELIGION, SEX, 
NATIONAL ORIGIN, AGE or PHYSICAL or RENTAL HANDICAP with respect to hiring, 
firing, promotion, compensation, or other terms, conditions or privileges of 
employment . 

The United States Postal Service supports and x111 comply with such Federal 
law and will not take action against individuals because they have exercised 
their rights under law . 

#I 
The United States Postal Service has retroactively amended its personnel 

. records to reflect that the employee vas rehired at the appropriate within-grade 
step level . The United States Postal Service will ensure that officials 
responsible for personnel decisions and terms and conditions of eniploymeat gill 
abide by the requirements of all federal equal employment opportunity laws and 
will not treat partially recovered injured employees who are reemployed more 
than one year after the commencement of compensation less favorably than 
similarly situated fully recovered injured employees . 

The United States Postal Service will not in any manner restrain, 
interfere, coerce, or retaliate against any individual who exercises his!or her 
right to oppose practices made unlawful by, or who participates in proceedings 
pursuant to, Federal equal employment opportunity law . 

r. 

0 

Date Posted : 

Posting Expires : 

29 C .F .B . Part 161 

.' 

;f~! 
~; i=~. 
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